
 

 

 

 

 

 

 

 

 

 

 

                                                                            

 

Volume 1, Issue 1 

Spring/Summer 2016 



 2 

Dear Reader, 
 
It brings us great delight to welcome you to the inaugural issue of the Seoul National 
University Journal of International Affairs. We hope you find the works enclosed within 
interesting, thought-provoking and inspiring. 
 
SNUJIA was founded at the beginning of the spring semester 2016, as a biannual, peer-edited, 
student-run academic journal of the Graduate School of International Studies (GSIS) of Seoul 
National University. It was established with the aim of publishing novel and stimulating 
articles – including opinion pieces, book reviews, short essays and longer research papers – 
which span the whole gamut of topics under the international affairs umbrella, such as 
security, business, culture and law. Our hope is to celebrate budding scholars, providing a 
platform for student writing, and acting as a springboard for those considering further 
research, or a career in academia. 
 
With a willing team soon assembled and a healthy response to a call for papers, our editors 
meticulously read, critiqued and debated the merits of all submissions through a strict blind 
peer review process, before whittling them down to a final five. 
 
Our selection is broad and diverse, with contributors from all across the globe. Vee Chansa-
Ngavej and Kyu Young Lee lay out an ontological debate on the value of Area Studies-
specific theories, while Andrew Roskos-Ewoldsen proposes the use of constructivist prospect 
theory as a tool to better understand the behaviour of North Korea during the second nuclear 
crisis. Cesare M. Scartozzi offers an insight into the dramatic demographic change that China 
has experienced over the last century, exploring governmental policies of population control 
and the underlying motivations. Josh Pallas looks at the disconnection between the legal 
framework for sexual violence and its prosecution at the International Criminal Court, before 
Linde Desmaele shares her thoughts on Paul Midler’s book, Poorly Made in China. 
 
The journal has been made available both online and in hard copy in libraries across the SNU 
campus. Furthermore, work is already underway on both the second issue, as well as 
formalizing our ways of working, so as to guarantee the future of the journal once we have 
left the department. We look forward to receiving submissions for our second issue, along 
with applications for the next round of editors.  
 
The road to this point has not been entirely without setbacks – we have had to work hard to 
secure funding, raise the profile of the journal from scratch, and have faced competing time 
pressures on our team – but ultimately, thanks to the tireless efforts of our authors and editors 
alike, as well as support from the GSIS Student Council, we have arrived at our destination. 
 
We hope you enjoy the fruits of that journey. 
 
Sae-Seul Park and Matthew Pullen 
Editors-in-Chief 
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DOES AREA STUDIES NEED THEORY? 
Vee Chansa-Ngavej and Kyu Young Lee 

 
There has been a long-standing debate between “area scholars” and “universalists” on whether or not area 
studies needs to have its own theories in order to progress as a social science discipline. This paper seeks to 
argue that area studies does not need its own social science theory per se, since area studies in itself is an 
amalgamation of several social science disciplines. Therefore, area scholars must draw upon the theoretical 
strengths of each discipline in order to obtain comprehensive knowledge of the area, as opposed to creating a 
specific “area theory.” 
 
In the conduct of area research, it is nevertheless crucial that proper social science methodologies be 
employed as appropriate to each research topic or puzzle. This will enable the discipline to have proper 
direction and be able to contribute to theory building in other social science subjects, while at the same time 
garner respect for area studies as a social science discipline in itself. Otherwise, area studies will be a 
rudderless academic black hole that is neither standardized nor systematic. 
 
 
Mr. Vee Chansa-Ngavej is a Ph.D. candidate in international studies at Sogang University’s Graduate School 
of International Studies. He holds two Master’s degrees in international relations, from the London School of 
Economics and the International University of Japan. Since 2006, he has served as diplomatic officer for the 
Ministry of Foreign Affairs of Thailand, holding a number of positions including APEC desk officer, protocol 
officer, and a posting in Tripoli, Libya. His current research interests are security in Northeast Asia and the 
South China Sea as well as structural factors that contribute to the perpetuation of dictatorships. 
 
Dr. Kyu Young Lee is professor of international relations at Sogang University’s Graduate School of 
International Studies. He received a Ph.D. in political science from the University of Heidelberg, Germany. 
He has served as board member for a number of research organizations, including as President of the Korean 
Association for Contemporary European Studies. He has published widely on Eastern Europe, comparative 
politics, and globalization as well as Korean politics, foreign policy, and society. He delivers courses on 
Theories of Area Studies and European Politics. 
 
 
Introduction 
There has been a long-standing debate between 
“area specialists” and “universalists”, which centers 
on whether area studies should be a 
multidisciplinary approach in pursuit of deep 
contextual knowledge of a given area, or adopt an 
“area theory” of sorts, which would enable the 
discipline to move towards a more scientific 
approach. At stake is the very nature of the 
discipline itself in how its research is conducted and 
findings disseminated. The dispute rages on within 
academic circles, with no conclusive victor.  
In this paper, we shall contend that such a debate is 
unnecessary. Arguments between scholars have 
amounted to a futile exchange of views that places a  

 
burden on valuable academic resources. This is 
because both approaches have valid claims in their 
own right. What differentiates the two views is the 
time horizon under consideration. In the past, area 
studies may not have needed a social scientific 
theory due to the fact that the subject itself is an 
amalgamation of several social science and 
humanities disciplines, and therefore area specialists 
must inherently draw upon the strengths of each 
discipline to conduct methodological research, as 
opposed to having to come up with any universal 
“theory” per se. 
As the advent of globalization and the invention of 
tools such as the internet have enabled knowledge of 
the world to become increasingly elucidated, if area 
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scholars are given enough resources such as 
funding, time, and energy, the window of 
opportunity could then present itself for area studies 
to take up the mantle of “area science.” This would 
involve a transdisciplinary (as opposed to 
multidisciplinary) approach that would enable area 
experts from various social science disciplines to 
come together and work on joint research to address 
common problems.1 In such a scenario, it would be 
unlikely for area science to be further contested by 
the traditional disciplines, and the debate between 
“specialists” and “universalists” would finally be 
put to rest.  
  
Area Studies: The Search for an Academic 
Identity 
Since the discipline’s inception in the 1940s up to 
now, area studies has faced a struggle to find its 
identity. On the one hand, area studies can be seen 
as a continuation of “orientalist” scholarship, which 
originated from the age of European enlightenment 
and imperialism.2 Like the travelogues and field 
accounts recorded by European explorers and 
colonialists, there have also been country-specific 
case studies based on exhaustive data collection 
through methods such as field research and 
participant observation that have been produced 
under the banner of area studies. Such 
methodologies, it could be argued, are the legacy of 
orientalist scholarship. Since knowledge of the area 
under study was limited, the type of work conducted 
in this manner tended to be inductive, humanistic, 
and interpretative, a trend that has persisted in a 
similar fashion to how an anthropologist would 
approach the study of a foreign society. 
On the other hand, the rise of positivism in the 
decades after the Second World War led to heavy 
criticism that area studies should develop a universal 
“theory” that would be generally applicable across 
																																																													
1 The distinction between multidisciplinary and 
transdisciplinary approaches is made as follows: 
multidisciplinary approach is understood to mean 
specialists from various disciplines working together on a 
research project, each making a contribution by drawing 
on their individual disciplinary expertise, whereas 
transdisciplinary approach entails the creation of a unified 
intellectual framework, a holistic integration of 
collaborative knowledge that transcends the established 
conventional disciplines.  

all societies and regions of the world. There were 
calls from rational choice advocates, familiar with 
game theoretic models, as well as political science 
and international relations scholars favoring the use 
of statistical research data to establish patterns, 
generalizations, and hypotheses testing in the same 
vein as the natural sciences. It was hoped that 
“theories” could be developed for the area studies, 
in the same manner as with the “balance of power 
theory” of realism or the “democratic peace theory” 
of liberalism. America’s position as one of the two 
superpowers during the Cold War did not make 
things any easier for area studies scholars, as it 
meant that funding was tied to the US intelligence 
community and thereby programs were destined to 
serve US national interests.3  
Therefore, the struggle for area studies’ identity 
during the Cold War can also be viewed as the clash 
between the social sciences and the humanities in 
which the former seemed to have a definite victory 
until the 1970s. However, with the emergence of the 
critical schools of thought such as post-colonial 
studies, ethnic studies, and women’s studies, a new 
ground was opened for humanities to claim once 
again an academic share in the understanding of the 
contemporary world.4  
 
Globalization and the Great Divide  
The end of the Cold War and the ensuing era of 
globalization presented a different challenge to the 
discipline. Western liberalism triumphed to be the 
prevailing ideology, leading to a “global” trend of 
business and consumerism. In the academic world, 
intellectual space became free from the prohibitions 
of the Cold War. At the same time, technological 
advancements, such as the internet, gave rise to the 
belief among scholars in some camps that 
knowledge of the world was moving towards a 
singular, unified entity, referred to as “globalism” or 

2 Biray Kolluoglu-Kirli, “From Orientalism to Area 
Studies,” The New Centennial Review, Vol. 3, No. 3 (Fall 
2003):107-108.	
3 Bruce Cumings, “Boundary Displacement: Area Studies 
and International Studies During and After the Cold 
War,” Bulletin of Concerned Asian Scholars, Vol. 29, No. 
1 (January-March 1997): 10-11.  
4 Kulluoglu-Kirli, “Orientalism to Area Studies,”, 109. 
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“universalism”. As David Ludden puts it, 
“universalists argue that globalization is defining a 
single world zone for the application of universal 
theory, which makes area studies irrelevant.”5  
Perhaps no other academic exchange of views on 
the future of area studies was as fierce as that 
between Robert H. Bates and Chalmers Johnson. 
The former argued that the discipline had failed to 
generate “scientific knowledge,” that area scholars 
had “defected” to the humanities of history, 
languages, and culture. In addition to the required 
language training, Bates argued that area specialists 
should also be trained in statistical modeling, 
mathematics, and formal rational choice theories.6 
The latter provided a vehement rebuttal, contending 
that rational choice theory does not transcend 
cultures. In order to truly understand a society, area 
scholars must study the language and culture in its 
individual context, which the rational choice project 
cannot sufficiently provide.7  
In essence, the debate was between the “harder” 
social sciences that favor theoretical advancement, 
and the humanistic camp which sees no real need for 
the application of such theories. To make matters 
worse, disciplines friendly to area studies had come 
to value deep engagement on narrow, abstract topics 
as opposed to wide-ranging interest in societies writ 
large.8 Parochialism among the disciplines had 
entrenched scholars on both sides of the divide, 
making reconciliation even more difficult. 
Amidst this debate, there have been calls by some 
scholars for area studies to “cultivate its theoretical 
and methodological insight through scholarship,” 
thereby realizing its “theoretical potential and 
develop the vision area studies needs” by being 
																																																													
5 David Ludden, “Why Area Studies?” in Localizing 
Knowledge in a Globalizing World: Recasting the Area 
Studies Debate, ed. Ali Mirsepassi et al. (Syracuse: 
Syracuse University Press, 2003), 133.		
6 Robert H. Bates, “Area Studies and the Discipline: A 
Useful Controversy?” PS: Political Science and Politics, 
Vol. 30, No. 2 (June 1997): 168-169.  
7 Chalmers Johnson, “Preconception vs. Observation, or 
the Contributions of Rational Choice Theory and Area 
Studies to Contemporary Political Science,” PS: Political 
Science and Politics, Vol. 30, No. 2 (June 1997): 171-
172. 
8 Thomas B. Pepinsky, “How to Make Area Studies 
Relevant Again,” The Chronicle of Higher Education, 
accessed 7 July 2016, doi: 

“comparative, methodologically self-conscious, 
theoretically ambitious and epistemologically 
daring.”9 Yet despite this vision that has been put 
forward, there remains disagreement on the 
direction which area studies needs to take in order to 
progress as an academic discipline. In this sense, it 
is necessary to explore further what a “theory” in the 
social sciences actually entails, and whether or not 
area studies needs such a “theory” for its 
advancement. 
 
A Closer Look at “Theory” 
Social science theories are far from ideal. As 
Benjamin I. Schwartz aptly observes, “the term 
‘pure theory’ suggests something like the Kantian 
deduction of the categories – a process of pure 
reason based strictly on logical or mathematical 
implication, whereas in fact most of the theories in 
the (social sciences) disciplines are based on 
empirical generalization.”10 Indeed, one of the major 
qualms is that they tend to be probabilistic as 
opposed to deterministic, lacking the power to 
predict, unlike theories of the natural sciences 
(Newton’s law of gravity comes to mind). This is 
partly due to the fact that social phenomena are 
difficult, if not impossible, to replicate in the 
laboratory setting. The complexities of the human 
mind should also be pointed out. In the social world, 
human beings, unlike atomic particles or chemical 
agents, are self-conscious and can reflect on past 
experiences to inform reasons for shaping their 
future behavior.11 Hence, major advocates and users 
of rational choice theory readily admit that the 

chronicle.com/blogs/conversation/2015/02/12/how-to-
make-area-studies-relevant-again/  
9 Michael D. Kennedy, “A Manifesto (of sorts) for Area 
Studies,” The Journal of International Institute, Vol. 4 
Issue 3, Summer 1997, accessed 7 July 2016, doi: 
hdl.handle.net/2027/spo.4750978.0004.302	
10 Benjamin I. Schwartz, “Presidential Address: Area 
Studies as a Critical Discipline,” The Journal of Asian 
Studies, Vol. 40, No. 1 (November 1980):19. 
11 Michael Barnett, “Constructivism,” in The 
Globalization of World Politics: An Introduction to 
International Relations, International Sixth Edition, ed. 
John Baylis et al. (Oxford: Oxford University Press, 
2014),137. 
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theory does not explain all behavior and that 
irrational behavior exists.12  
Furthermore, in order to properly test hypotheses in 
the social sciences, the scholar must analyze the 
historical contexts of each incident in depth and 
attempt to identify and isolate key variables in order 
to anticipate significant events of the future. Yet 
independent variables cannot simply be readily 
changed, for example, like a chemist or physicist 
that could be afforded such luxury in a laboratory 
environment. Case studies and historical analysis, 
the essential foundation for comparative and 
statistical models, are products of history and as 
such it may take a very long time to put hypotheses 
to the test, let alone develop theories with any 
predictive power. One cannot simply go back in 
time or replay the exact circumstances by which 
each phenomenon occurred or policy decision made, 
nor can one know when and where the next 
“monumental event” will occur.  
As a result, there is yet to be any single overarching 
theory that can explain all social phenomena in the 
world. This is partly why economic experts, with all 
their models and diagrams, are unable to predict 
economic crises. Likewise, political scientists and 
international relations scholars have utterly failed at 
predicting the end of the Cold War or crucial events 
such as the Arab Spring. Such failures provide 
testament that social science theories, while useful 
as frameworks for analysis and explanation, lack 
predictive powers such as those found in the natural 
sciences.  
International relations (IR), an important subfield of 
political science and a close cousin of area studies, 
have come up with “theories” of their own, yet the 
definition and usage of the term “theory” in IR is in 
stark contrast to that of the natural sciences. 
Throughout the past few decades, IR scholars have 
managed to come up with “theories” such as 
realism, liberalism, constructivism, Marxism, 
feminism, post-colonialism, yet there is no 
consensus whatsoever on any one particular theory. 
As such, “theories” in IR can be viewed more like 
																																																													
12 Margaret A. McKean, “Rational Choice Analysis and 
Area Studies: Enemies or Partners?” in Beyond the Area 
Studies Wars: Toward a New Institutional Studies, ed. 
Neil L. Waters (Hannover/London: Middlebury College 
Press, 2000),45.	

“paradigms” or “approaches” to explain particular 
social phenomena through different sets of “lenses.” 
Each school of thought would approach, for 
instance, the rise of China or the Syrian crisis in 
fundamentally different ways, as they look at the 
problem from varying perspectives and base their 
arguments on different assumptions. Debate and 
disagreement is therefore a given in international 
relations, as each paradigm is trying to “sell” their 
approach to any given problem.13  
The insight of “theory” in international relations is 
crucial to our question since international relations 
as a discipline is very much comparable to area 
studies. Both international relations and area studies 
are relatively young disciplines, and set out to study 
social phenomena. Yet there is still no concrete 
agreement among scholars in both fields as to how 
the disciplines should progress. Nonetheless, while 
international relations theories may lack the power 
to predict, they do provide grounded tools for the 
scholar to analyze events from a wide range of 
perspectives. The same cannot be said for area 
studies. This leads to the conclusion that if area 
studies is to progress as a scholarly discipline, some 
measure of social inquiry that is grounded in 
analytical, dare I say, “theoretical” frameworks is 
called for. Only then can the area scholar be able to 
make use of the vast data, be it qualitative or 
quantitative, descriptive or statistical, inductive or 
deductive, idiosyncratic or nomothetic, and provide 
a comprehensive explanation of regions and 
societies in a systematic and conceptual manner. 
With this in mind, we shall now turn to a brief 
discussion of the necessity and possibility of 
developing such a theory for area studies. 
 
A “Theory” for Area Studies?  
There is a tendency among area specialists to 
discard rational choice theory as being averse to 
culture. As Shane J. Barter claims, “area studies 
scholars approach the world in terms of peoples, 
places, and things – prioritizing proper nouns – as 
opposed to discipline driven studies that may treat 

13 Milja Kurki and Colin Wight, “International Relations 
and Social Science,” in International Relations Theory: 
Discipline and Diversity, Third Edition, ed. Tim Dunne et 
al. (Oxford: Oxford University Press, 2013), 32. 
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proper nouns as variables, or critical scholars whose 
esotericism may confuse more than they explain.”14 
In addition, area studies are where “good theories 
sometimes go to die, or at least to be reconfigured, 
as in theories of development, the middle class, and 
democracy in Southeast Asia,”15 indicating that 
universal grand theories may not be applicable 
across all areas and regions of the world. 
When referring to “theory” itself, Ian S. Lustick 
makes an insightful observation by pointing out that 
there is a pedagogical battle for ascendancy within 
the social science disciplines that is taking place by 
virtue of hard work in the publication trenches 
between different academic camps who attempt to 
gain hegemonic control over knowledge-based 
institutions such as journals, endowed chairs, peer-
review panels for major grantors and departments at 
prestigious universities.16 As a result of these “wars 
of maneuver,” the term “theory” has become 
associated with rational choice, while game 
theoretic modeling has been implemented to 
“political economy,” and mathematical expertise has 
become regarded by some academic institutions as a 
crucial measure of competence for political 
scientists. Such a scenario has, in fact, occurred in a 
number of important departments across the US, 
with area studies having to play second fiddle to 
these overarching grand theories. Yet area studies 
scholars have hit back, claiming that no amount of 
general theory could ever produce complete 
knowledge, or even definite partial knowledge, 
about any one event, person, people, country, or 
institution.17 As David Ludden aptly puts it, “no 
single site can control or produce global knowledge 
because knowledge producers themselves are 
located in their world by the way they produce their 
knowledge, as various sites pursue diverging 
modalities of knowing.”18  
To be fair, there have been attempts at 
reconciliation. For example, Margaret A. McKean’s 

																																																													
14 Shane J. Barter, “Area Studies, Asian Studies, and the 
Pacific Basin,” Geographical Review, Vol. 105, Issue 1 
(January 2015): 105. 
15 Barter, “Area Studies, Asian Studies,” 108.	
16 Ian S. Lustick, “The Disciplines of Political Science: 
Studying the Culture of Rational Choice as a Case in 
Point,” PS: Political Science and Politics, Vol. 30, No. 2 
(June 1997): 177-178. 

proposition that rational choice theory, if understood 
properly as being merely the assumption that human 
beings have preferences and that they try to pursue 
those preference, can in fact be a simple but useful 
tool for analysis that can examine a variety of 
cultural values and institutions along with other 
generalities in the human condition.19 Yet it seems 
that such olive branches have been few and far 
between, since it appears that, in general, area 
specialists remain skeptical of rational choice 
dominance. Peter A. Hall and Sidney Tarrow 
suggest, “the greatest danger in the current debate 
over area studies is that, in the name of studying 
global trends or advancing overarching theories 
about them, the next generation of internationally 
oriented social science researchers will give short 
shrift to area based empirical knowledge.”20  
What has been established in our discussions 
throughout this paper is that there is no concrete 
agreement among scholars as to whether or not area 
studies needs a “theory”, and if so, what such theory 
would look like. What is clear, though, is that area 
studies is still suffering from an identity crisis, and 
that area specialists for the most part are not content 
at being the understudy to universal “theorists.” In 
the next and final section, I will argue that area 
studies need not be so divided. The most productive 
way in which the discipline can progress and 
establish its identity is through the amalgamation of 
a transdisciplinary approach to scholarship, drawing 
from the strengths of analyses and research 
methodologies of both the social sciences and 
humanities fields.  
 
From Multidisciplinary to Transdisciplinary: 
Towards Area Science?  
Benjamin I. Schwartz suggests that the term “area 
studies” asserts no particular theory of society or 
theory of culture and no particular views of relations 
of society and culture to history or other areas of 

17 Lustick, “Disciplines of Political Science,” 175. 
18 Ludden, “Why Area Studies?”, 135. 
19 McKean, “Rational Choice Analysis,”, 30, 58.  
20 Peter A. Hall and Sidney Tarrow, “Globalization and 
Area Studies: When is Too Broad Too Narrow?” The 
Chronicle of Higher Education (23 January 1998): 5, 
accessed 7 July 2016, doi: 
chronicle.com/article/GlobalizationArea/99332/	
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human experience. An area is, so to speak, a cross-
disciplinary unit of collective experience within 
which one can discern complex interactions among 
economic, social, political, religious, and other 
spheres of life.21 Furthermore, he contends that: 
 
“[…] the area specialist should be open to any 
insight that the theoreticians within the other 
disciplines may have to offer, but he need not treat 
these theories as sacred doctrines in terms of which 
he passively categorizes as “facts” […] the area 
specialist has an admirable vantage point from 
which to test the logical rigor and universal claims 
of the models he is being asked to validate […] [the 
area specialist] may indeed find that many of the 
theoretical problems suggested by his own 
experience cut across the boundaries so sharply 
drawn by the disciplinary theoreticians […] [the 
area specialist] certainly has every reason to be a 
critical participant in his own right in the debates 
surrounding the conflicting causal claims of various 
disciplines.”22  
 
It is this critical attitude and cooperative spirit that 
area scholars must uphold in their pursuit of 
knowledge and progress. For what other discipline 
in the world offers such a broad based approach to 
the study of its subjects? In a sense, the area 
specialist is fortunate to have all the tools across the 
social sciences and humanities at their disposal. 
They can draw, for instance, from the participant 
observation methodologies in anthropology, conduct 
fieldwork and interviews like sociologists, apply 
rational choice theoretical models from economics, 
and adopt various international relations theories in 
order to explain, analyze, and even venture to make 
predictions about the areas and regions they 
scrutinize.  
If sufficient resources such as time, energy, and 
funds can be secured, area studies is in fact best 
placed among all the disciplines to produce the 
systematic study of humans in a globalized world. It 
is also best positioned to achieve the possibility of 
conducting research in the manner of “area science” 
through transdisciplinary efforts that would require 
a coming together of experts from various fields 

																																																													
21 Schwartz, “Presidential Address,” 15.  

contributing their knowledge and expertise to jointly 
tackle mutual issues of common interest. If 
achieved, this development would position area 
studies as the closest social science discipline to the 
natural sciences, perhaps even elevating area studies 
to the same level as other “hard” social sciences like 
economics or political science rather than being in 
their shadow. This scenario for area studies is not a 
distinct possibility but a very real one. After all, the 
blurring of the disciplines is already ongoing in 
many established discipline-driven social sciences 
such as the concept of bounded rationality in 
economics, which borrows from psychology, or the 
use of statistical analysis in adding on to the 
comparative method in political science and 
sociology. Area studies is certainly no stranger to 
“blurring” the disciplines, and therefore must take 
full advantage of its prominent position as, for want 
of a better phrase, the sort of “middle man” among 
all relevant social sciences and humanities 
disciplines.  
 
Conclusion 
Knowledge of the world is infinite. It is impossible 
to truly “know” and “understand” the world and all 
its contextual complexities without studying about 
different areas and regions in detail. This requires an 
inductive approach to the study of a given area, 
which would serve as a building block for 
hypotheses that would eventually lead to a 
deductive, top-down approach that could be tested 
on other areas. To do so, the area scholar does not 
need to come up with any generalizable “area 
theory” per se, since area studies in itself requires 
the amalgamation of knowledge from various social 
sciences and humanities disciplines, each of which 
already possess their own sets of inquisitive 
arsenals, tools that can be readily applied by the area 
scholar to collect data, conduct research, and 
provide analysis. 
In conclusion, the study of an area or region cannot 
be fully complete without a comprehensive and 
holistic approach that incorporates all available 
means for fact gathering and knowledge production. 
Neither rational choice assumptions nor 
international relations theories nor anthropological 

22 Schwartz, “Presidential Address,” 19.	
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fieldwork nor historical analysis on its own is 
sufficient for this monumental task. A combination, 
indeed the amalgamation, of these approaches is 
necessary. Hence, transdisciplinary action among 
the various disciplines is in order.  
While a general “theory” may not be needed for area 
studies, it is nonetheless crucial that social sciences 
and humanities methodologies be employed as 
appropriate to each research topic or question in the 
conduct of area research. Only then can the 
discipline have proper direction and garner respect 
as a discipline in itself. Otherwise, area studies will 
simply be a rudderless epistemological void that is 
neither systematic nor standardized. 
Over time, knowledge of areas and regions of the 
world will expand and be studied in greater detail. 
The scope and depth by area experts who employ 
research and analytical tools from various 
disciplines will deepen. As a result, area studies has 
the very real potential to elevate itself to “area 
science” which would allow the discipline to use its 
vast wealth of empirical quantitative and qualitative 
data that have been acquired through various 
methodologies to test hypotheses and formulate 
generalizable theories that may even be able to offer 
predictive powers in a similar fashion to the natural 
sciences. At that stage, the mandate for area studies 
would be well-defined, and there would be little 
need for such fierce arguments and exchange of 
views as to the position of area studies among the 
disciplines. In such a scenario, the debate regarding 
the identity of area studies’ could finally be put to 
rest. 
 
Bibliography 
1. Barnett, Michael. “Constructivism.” In The 
Globalization of World Politics, International Sixth 
Edition, edited by John Baylis, Steve Smith, and 
Patricia Owens, 130-143. Oxford: Oxford 
University Press, 2014.  

2. Barter, Shane J. “Area Studies, Asian Studies, and 
the Pacific Basin.” Geographical Review. Vol. 105, 
Issue 1 (January 2015): 105-119.  

3. Bates, Robert H. “Area Studies and the 
Discipline: A Useful Controversy?” PS: Political 

Science and Politics. Vol. 30, No. 2 (June 1997): 
166-169.  

4. Cumings, Bruce. “Boundary Displacement: Area 
Studies and International Studies During and After 
the Cold War.” Bulletin of Concerned Asian 
Scholars. Vol. 29, No. 1 (January-March 1997): 6-
26. 

5. Hall, Peter A. and Tarrow, Sidney. “Globalization 
and Area Studies: When is Too Broad Too 
Narrow?” The Chronicle of Higher Education (23 
January 1998): 1-5. Accessed 7 July 2016. doi: 
chronicle.com/article/GlobalizationArea/99332/  

6. Johnson, Chalmers. “Preconception vs. 
Observation, or the Contributions of Rational 
Choice Theory and Area Studies to Contemporary 
Political Science.” PS: Political Science and 
Politics. Vol. 30, No. 2 (June 1997): 170-174. 

7. Kennedy, Michael D. “A Manifesto (of sorts) for 
Area Studies.” The Journal of International 
Institute. Vol. 4 Issue 3 (Summer 1997). Accessed 7 
July 2016. doi: 
hdl.handle.net/2027/spo.4750978.0004.302 

8. Kolluoglu-Kirli, Biray. “From Orientalism to 
Area Studies.” The New Centennial Review. Vol. 3, 
No. 3 (Fall 2003): 93-111. 

9. Kurki, Milja and Wight, Colin. “International 
Relations and Social Science.” In International 
Relations Theory: Discipline and Diversity, Third 
Edition, edited by Tim Dunne, Milja Kurki, and 
Steve Smith, 14-35. Oxford: Oxford University 
Press, 2013. 

10. Ludden, David. “Why Area Studies?” In 
Localizing Knowledge in a Globalizing World: 
Recasting the Area Studies Debate, edited by Ali 
Mirsepassi, Amrita Basu, and Frederick Stirton 
Weaver, 131-136. Syracuse: Syracuse University 
Press, 2003. 

11. Lustick, Ian S. “The Disciplines of Political 
Science: Studying the Culture of Rational Choice as 
a Case in Point.” PS: Political Science and Politics. 
Vol. 30, No. 2 (June 1997): 175-179. 



 11 

12. McKean, Margaret A. “Rational Choice 
Analysis and Area Studies: Enemies or Partners?” In 
Beyond the Area Studies Wars: Toward a New 
Institutional Studies, edited by Neil L. Waters, 29-
63. Hannover/London: Middlebury College Press, 
2000. 

13. Pepinsky, Thomas B. “How to Make Area 
Studies Relevant Again.” The Chronicle of Higher 
Education (12 February 2015). Accessed 7 July 
2016. doi: 
chronicle.com/blogs/conversation/2015/02/12/how-
to-make-area-studies-relevant-again/  

14. Schwartz, Benjamin I. “Presidential Address: 
Area Studies as a Critical Discipline.” The Journal 
of Asian Studies. Vol. 40, No. 1 (November 1980), 
15-25. 



 12 

EXPLAINING NORTH KOREAN NUCLEAR BEHAVIOR: 
NORTH KOREA’S SECOND NUCLEAR CRISIS 

Andrew Roskos-Ewoldsen 
 
This paper attempts to explain North Korean nuclear behavior during the time period known as the second 
nuclear crisis. This crisis is characterized by erratic behavior by the North Korean government from 2002 to 
2009, where the state swung wildly back and forth from cooperative, non-threating nuclear behavior to 
aggressive, threatening nuclear behavior. This was significant because it had major security implications for 
Northeast Asia and the world with the possibility of nuclear violence, but also because this type of behavior is 
unprecedented. Normally, states pursuing nuclear proficiency are steadfast in their pursuit, but North Korea 
displayed inconsistent and oddly timed transitions in nuclear policy. Two models, neorealism and a 
synthesized theory called constructivist prospect theory, are used to explain these unusual transitions. Their 
findings help us in understanding this strange and critical period of history, and also reveal insights into the 
strengths and weaknesses of both approaches. 
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In 2003, the Democratic People’s Republic of 
Korea (the DPRK, or North Korea) withdrew from 
the Nuclear Non-Proliferation Treaty, reactivated 
its nuclear facilities, and conducted its first known 
test of a nuclear device, while making threats and 
warnings to the outside world. This marked the 
beginning of a second nuclear crisis in North 
Korea, and it stands out as a landmark event in the 
nuclear age. The stakes were high for the region 
and the world alike, but what makes the crisis so 
seminal is the type of nuclear behavior North 
Korea exhibited. The first nuclear crisis in North 
Korea (1992-1994) established an erratic 
precedent: the DPRK’s desire for nuclear weapons, 
alongside a willingness to cooperate. The second 
crisis (2002-2009) represents a period of drastic 
changes in nuclear behavior, whose timing and 
dynamics appear irrational, inconsistent, and 
unexpected. In the past, states that have gone 
nuclear have pursued nuclear proficiency 
consistently, until attaining a nuclear stockpile, but 
the second crisis is a case in which a state did not 
follow this expected path. Instead, North Korea 
transitioned back and forth from passive nuclear 
behavior to aggressive nuclear behavior, 

characterized by agreeing to nuclear agreements 
and then suddenly breaking them in favor of 
testing nuclear weapons or threat issuance. This 
seemingly irrational behavior even included the 
first known instance of a state acquiring nuclear 
weapons capabilities and then abandoning its 
nuclear programs (He and Feng, 2013). In short, 
the highly erratic behavior of North Korea both 
scared and puzzled bystanders, policymakers, and 
social scientists.  
Academically, efforts to explain this high variance 
in North Korean nuclear behavior have fallen 
largely to the predominant school of thought in 
international relations: neorealism. Neorealism’s 
focus on structural factors of the international 
system with a positivist analytical approach, and 
its general applicability, provide an easy-to-use 
framework for studying North Korea. It generates 
falsifiable hypotheses by focusing on the power 
distribution of rational states in the international 
system, and therefore has been a useful tool for 
studying typical state behavior. Yet, while this 
theoretical approach has contributed greatly to the 
overall study of international relations, neorealism 
has shortcomings that limit its to explain certain 
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phenomenon effectively. Specifically, for this 
paper, neorealism explanatory capacity might be 
limited if a unitary actor assumption can be made, 
i.e. the entire behavior of a state is a reflection of 
the thoughts and actions of a single leader. This 
paper contends that North Korea and the second 
nuclear crisis presents a unique case that cannot be 
effectively explained by neorealist assumptions, 
and introduces an alternative theory called 
constructivist prospect theory (CPT) that provides 
a more convincing and thorough explanation of 
North Korea’s highly variant and radical behavior. 
In contrast to neorealism, in which state decisions 
are rational and resultant of structural pressures, 
CPT focuses on identity and the decision-making 
process of domestic political leaders. 
Acknowledging North Korea as an atypical case of 
state behavior, as studied from the perspective of 
CPT rather than neorealism, could have serious 
implications for how the world understands and 
interacts with North Korea in the future. 
In this paper these two models will be tested and 
compared in order to evaluate their explanatory 
powers on the case of North Korea’s second 
nuclear crisis. First, the neorealist model will be 
introduced and assessed. Second, the CPT model 
will receive the same treatment. Finally, the 
significance of the findings and their implications 
for future research will be discussed. 
 
Neorealism 
Neorealism seeks to explain international events 
by taking the foundations of classical realism and 
adding an emphasis on the structural aspects of the 
international system. Kenneth Waltz, one of the 
pioneers of neorealism, argues that differences in 
the relative power of states under the condition of 
anarchy is the primary causal mechanism for 
international actions taken by states (see also 
Shimko, 1992). Within Waltz’s strand of 
neorealism, states are all equal and identical in 
nature save for one important value: their 
aggregate power. Specifically, Waltz argues that 
the anarchic system creates differences in power 
which the system will try to balance as self-
interested and rational states try to secure their 
own safety and power relative to other states. 
Consequently, differences in aggregate power that 

arise between states forces states to address the 
imbalance. Waltz argued that states improved 
security primarily through military power and 
alliances, with the strongest security measure 
being nuclear weapons (Waltz, 2001). 
Modifications of Waltz’s assumptions have been 
proposed. Offensive realism asserts that the 
pressure of the international environment makes it 
impossible for states to know whether they have 
attained the necessary power to ensure survival, 
such that they continuously maximize their utilities 
and relative advantage over others (Mearsheimer, 
2001). Other scholars have argued that the way in 
which states conceptualize themselves and others 
affects how they respond to international pressures 
(Jervis, 1988). In what is known as the security 
dilemma, Jervis contends that states will try to 
increase their own security by building up their 
military capabilities, thus neighboring states do the 
same based on this initial threat. The perception 
(or misperception) of military buildup by states 
can be key in explaining why conflict occurs or is 
avoided. 
Neorealism focuses on systemic factors and power 
relations for its explanation of North Korea’s 
second nuclear crisis. Since North Korea’s 
inception it has been present in a very tumultuous 
region with a delicate balance of power. The 
effects and after-effects of the Cold War 
positioned North Korea to be at odds with the 
regional powers South Korea, Japan, and the 
United States, while being allied with China and, 
temporarily, the Soviet Union. With the collapse of 
the Soviet Union, North Korea was faced with 
competing powers that threatened its security. 
Using the neorealist model one can advance the 
following hypotheses about North Korea’s 
expected behavior: (1) North Korea would pursue 
aggressive nuclear behavior when it is the most 
efficient option for state security; (2) North Korea 
would likely transition to passive nuclear behavior 
when an alliance offers stronger state security than 
aggressive nuclear policy. The self-interested 
nature of all states make it rational for North Korea 
to pursue nuclear weapons to ensure its own 
survival while gaining a relative advantage over 
rival powers. Not pursuing aggressive nuclear 
behavior would be irrational unless security and 
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survival were attained through other means, such 
as an alliance or passive nuclear behavior. 
 
Neorealism and the Second Nuclear Crisis  
North Korea was consolidated as a communist 
state in 1948. Kim Il Sung attempted to unify the 
peninsula during the ensuing Korean War. This 
war solidified North Korea’s allies and enemies as 
it received support from China and the Soviet 
Union, while fighting against South Korea and the 
United States. In a stalemate, North Korea signed 
an armistice agreement in 1953 that technically 
kept the state at war with South Korea and the 
United States, but both sides agreed to end military 
hostilities. Kim Il Sung had established himself as 
a militaristic dictator with total control over all 
aspects of North Korean affairs, while also 
clarifying the power distribution of Northeast Asia 
during the Cold War. 
Kim Il Sung relied heavily on the Soviet Union 
and China throughout the Cold War, while having 
little positive contact with South Korea, United 
States, or Japan until the Soviet Union’s collapse. 
North Korea’s self-reliant domestic policy called 
juche was intended to preserve state security, but 
the state’s dependence on its powerful communist 
neighbors made substantial contributions to its 
national security through economic and military 
support (He, 2013). 
Beginning in the late 1980s, North Korea suffered 
a major downturn when Mikhail Gorbachev 
reevaluated the Soviet Union’s imbalanced aid to 
North Korea as untenable (Beal, 2005). 
Furthermore, the Soviet Union briefly engaged 
with South Korea diplomatically, a betrayal of 
North Korea’s strongest political ally. Likewise, 
China established diplomatic relations with South 
Korea in 1992. With the collapse of the Soviet 
Union, virtually all the economic subsidies and aid 
on which North Korea was so reliant came to an 
end. China, while maintaining its defense of and 
aid to North Korea, also began cooperation with 
the United States and South Korea as it dealt with 
its own domestic issues. This pivoting of allies to 
North Korea’s enemies only heightened security 
concerns for the state. 
 
 

Going Nuclear 
In the post-Cold War era, North Korea chose two 
simultaneous approaches for increasing its security 
in the wake of the Soviet Union’s collapse: the 
formation of alliances and the pursuit of nuclear 
weapons. North Korea attempted the former by 
making several breakthroughs with South Korea, 
including the signing of several bilateral 
agreements that promised denuclearization and 
cooperation on the peninsula. North Korea also 
began engaging with the international community 
by signing the Non-Proliferation Treaty (NPT), 
joining the United Nations in 1991, and signing the 
nuclear safeguard agreement with the International 
Atomic Energy Agency (IAEA). Contrary to the 
values of these agreements, Kim Il Sung also 
started nuclear weapons production in secret. 
North Korea had several active nuclear facilities 
and reactors that were intended for plutonium 
extraction and development (Pinkston, 2009). 
According to the CIA, North Korea had produced 
enough plutonium for at least one nuclear weapon 
by the time the IAEA started their inspection in 
1993 (He, 2013). The ensuing inspection found 
evidence of three separate instances of plutonium 
reprocessing, while the United States also offered 
satellite photos of nuclear reactors, resulting in the 
IAEA declaring that North Korea had violated the 
non-nuclear agreement. 
This period is described as the first nuclear crisis. 
The discovery of North Korea’s pursuit of nuclear 
weapons resulted in the international community 
calling for increased measures to halt North 
Korea’s nuclear programs. The United Nations 
Security Council passed a resolution that requested 
North Korean facilities be inspected under the 
NPT and IAEA agreements, but North Korea 
refused and threatened withdrawal from the NPT. 
Tensions escalated as the United States threatened 
economic and military sanctions over North 
Korea’s non-cooperation. North Korean responded 
with war threats against South Korea and the U.S. 
(McAllister, 1994). North Korea continued its 
aggressive nuclear behavior in the face of 
international pressure before an agreement was 
finally reached in 1994 in the Agreed Framework 
between the DPRK and the United States. North 
Korea agreed to freeze its nuclear program in 
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exchange for light-water reactors and 500,000 tons 
of heavy oil annually, along with security 
assurances (He, 2013). In addition, North Korea 
reentered bilateral talks with South Korea. 
Kim Il Sung died a few months before the signing 
of the Agreed Framework, but Kim Jong Il, his 
successor, continued his father’s legacy of a 
passive nuclear policy until the early 2000s. 
 
The Case 
Neorealism focuses on the balance of power in the 
region and the rational options available to North 
Korea in the face of these systemic pressures. The 
structural pressures of the anarchic system during 
this time period are quite clear: North Korea was 
surrounded by more powerful states that 
threatened its national security. 
In terms of military strength, North Korea during 
the beginning of the second nuclear crisis was 
inferior to South Korea and the United States. 
Records show that North Korea was at a 
disadvantage in terms of the quality of the army, 
military expenditure, weaponry, technology, and 
resources during the first decade of the 21st century 
(Cha and Kang, 2004; Goo and Kim, 2009; Goo 
and Lee, 2014; Pinkston, 2009). North Korea has a 
larger standing army than South Korea or the 
United States, at a size exceeding one million, but 
most reports agree that South Korea’s standing 
army of around 600,000 and the ROK-US alliance 
forces enjoy superior training, equipment, and 
logistical support (Cha and Kang, 2004). In terms 
of military expenditure, North Korea was outspent 
by South Korea in terms of absolute expenditures 
(by around $800 million) and percentage of public 
expenditure (by around 20-30%). The United 
States consistently dwarfs these absolute 
expenditures, but this can be misleading because 
not all of the US defense spending goes towards 
Northeast Asia. North Korea also has a 
disadvantage in weapons, technology, and 
resources. The United States had superior nuclear 
capabilities and, while officially denying the 
existence of nuclear weapons in South Korea, 
reports have confirmed the nuclear sufficiency of 
reactors in Seoul during the early 2000s (Pinkston, 
2009). South Korea has a greater and higher 
quality stockpile of land-to-air weapons, and naval 

vessels and aircraft. During the crisis, North Korea 
was presented with a clear need to respond to the 
unequal distribution of power in the region. 
Furthermore, during the second crisis, North Korea 
had one key defense alliance with China. 
However, the China-North Korea alliance does not 
come close to the military power of the combined 
forces of the ROK-US alliance (Goo and Lee, 
2014). One reason for this was China’s focus on 
economic reforms (He, 2013). This alliance 
disparity in terms of combined military power 
meant the distribution of power in the region was 
against North Korea. 
In accord with the first hypothesis, North Korea 
began pursuing aggressive nuclear behavior. In 
2002 North Korea had one rational option for self-
preservation in the face of mounting external 
pressure: to pursue an aggressive nuclear policy in 
order to deter military actions against it. North 
Korea removed itself from the NPT and 
reactivated its nuclear facilities in 2003, before 
publicly admitting to possessing nuclear weapons 
in 2005 and finally testing a nuclear weapon in 
2006. This behavior is consistent with the 
prediction that North Korea was trying to 
maximize its security in the face of difficult 
systemic pressures from the anarchic system. 
North Korea made its nuclear activity public so 
that rival states would know of its nuclear 
capabilities and be less inclined to attack. 
There was then a transition from aggressive back 
to passive behavior in 2007, only a year after 
completing a successful detonation of its first 
nuclear weapon (Pinkston, 2009). After attaining 
an operational nuclear deterrent, North Korea 
agreed to relinquish it by freezing all nuclear 
activity and dismantling its weapons as part of a 
Six-Party Talks agreement. Since there are only 
two ways to increase security under anarchy – 
military strengthening or alliance formation 
(Waltz, 1979) – the only rational explanation for 
this in a neorealist approach would be identifying 
passive nuclear behavior as a better security 
option. This points to the hypothesis that North 
Korea pursued a passive nuclear policy when an 
alliance could increase its security more than 
aggressive nuclear policy. The alliance offered by 
the Six-Party Talks must have offered stronger 
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security incentives than a fully functional nuclear 
weapon. 
This proves to be an empirically weak argument. 
The Six-Party Talks were not very different than 
the Agreed Framework in which denuclearization 
was to be exchanged for normalized bilateral 
relations, security assurances, and the offering of 
economic, energy, and humanitarian aid in the 
form of oil and light-water reactors (Pinkston, 
2009). While these agreements could be beneficial, 
the increase in security would not be as assured or 
at the level of a fully functional nuclear deterrent. 
The distribution of power remained grossly uneven 
and the historical tension between the agreeing 
states did not disappear. A security assurance by 
South Korea or the United States was not as 
guaranteed or as safe as a nuclear deterrent. Even 
more oddly, North Korea completed a transition 
back to aggressive nuclear behavior with the 
second successful nuclear weapons test in 2009. 
This inconsistent behavior raises questions about 
the applicability of the assumptions of the 
neorealist model. If North Korea’s nuclear 
behavior was going to change, there must have 
been a structural change that encouraged a 
different, rational approach to nuclear policy. Yet 
there is no evidence of a significant change in the 
structure of the anarchic system during this period. 
These findings could also mean that North Korea 
does not choose behavior rationally, or that its 
preferences are not always based around state 
power, survival, and security. Critically, the 
neorealist model has difficulties explaining the 
timing of North Korean behavior. 
 
Constructivism/Prospect Theory 
Structural, top-down theories such as neorealism 
ironically rely on state agency. Neorealists contend 
that due to the anarchy of the international 
environment and differences in power, states will 
be forced to pursue power and military 
advancement for their own survival. The causality 
is actually not in the system-level variable alone, 
however, because this assumption relies on the 
idea that states are predatory, self-help-oriented 
actors who will rationally choose to pursue relative 
advantages over other states. The nature of the 
state is arguably as responsible for causing this 

behavior as the anarchy of the system. This 
implicit usage of state agency belies the true 
importance of a micro-, bottom-up approach.  
Constructivist prospect theory (CPT) is a 
synthesized theoretical approach that combines the 
constructivist emphasis on preference formation 
with prospect theory’s decision-making under 
uncertainty to create a comprehensive and 
systematic model for explaining state behavior. 
Under this model, state decisions can be explained 
by making a unitary actor assumption, analyzing 
the social identities of state leaders, identifying 
their socially constructed preferences, and then 
evaluating their available choices. Constructivism 
openly addresses the important role of state 
agency, claiming that state preferences can be 
different and unique according to social and 
historical context. Prospect theory explains how 
decisions are made based on these social identities, 
and how identity affects evaluations of choices and 
outcomes. CPT ultimately offers a blueprint for 
what decisions states are likely to take. When 
considered separately, constructivism and prospect 
theory have substantial limitations in explaining 
state behavior, but when combined form a 
compelling model.  
Constructivism is a critical theory that focuses on 
the formation of preferences and identity for 
actors. Constructivists make the claim that 
international life is socially constructed rather than 
determined by the inherent nature or unavoidable 
character of states or the international 
environment. Alexander Wendt (1992) argues that 
the structural realities that neorealism and 
neoliberal institutionalism take as givens are 
formed by shared ideas and social practice, and the 
identities and preferences of key actors are 
determined by these shared ideas. Social 
interaction determines collective identity and 
preferences, so states and their interests in power, 
as assumed in neorealist explanations, are actually 
socially manufactured and subject to change in line 
with social practice. Where neorealism merely 
claims states are a certain way exogenously, 
constructivism explains why states are the way 
they are. The causal mechanism of state behavior, 
according to constructivism, is the state’s 
preferences and identity. Studying how these are 
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formed through social interaction and practice 
reveals how and why states behave the way they 
do. It also provides an explanation for systemic 
factors as well, with social practice and shared 
ideas giving value to structural ideas such as 
anarchy, institutions, and regimes. Therefore, 
constructivists acknowledge the influence structure 
can have on state behavior, signifying a possible 
coexistence with structural models like neorealism 
in some instances. 
Since states, as well as their preferences and 
interests, are socially constructed, the rationality 
assumption made by neorealism can no longer be 
assumed. States may not always act rationally 
according to cost-benefit calculations, and perhaps 
will not choose decisions that maximize security, 
survival, and material power. A state has its 
identity constructed, not automatically determined. 
Jacques Hymans (2008) gives an account of how 
state identity formation occurs. National Identity 
Conception (NIC) refers to the basic sense of what 
a nation stands for and how it compares to other 
nations. This is a partially subjective measure, as it 
takes into account emotional and psychological 
factors, and this is why states might seem to 
behave “irrationally” under the objective, material 
measures of neorealism. NIC establishes national 
preferences and interests. 
While constructivism convincingly provides 
answers on how state identity and preferences are 
formed, it does not explain how states go through 
their decision-making process. The origins of state 
behavior can be explained, but not their timing and 
dynamics. Constructivism convincingly argues 
against all states being rational and existing within 
an anarchic system, with identical and fixed 
preferences, since both rationality and anarchy rely 
on assumptions about agency that are not 
adequately addressed. Yet, it fails to explain how, 
if a state is not necessarily rational, it evaluates 
and chooses options and consequences. 
Daniel Kahneman and Amos Tversky developed 
prospect theory as a model for decision-making. 
Originally created at the individual level as an 
alternative to expected-utility theory, otherwise 
known as the rational actor model, Kahneman and 
Tversky (1979) developed prospect theory as a 

model for explaining how actors evaluate and 
choose options around them. 
Prospect theory assumes that actors’ decision-
making and preferences revolve around a reference 
point that actors use to value assets and choices. 
This is in direct contrast to the expected-utility 
rational actor model, in which the costs and 
benefits are weighed completely objectively. 
Based on the idea that the reference point is 
central, prospect theory provides a general process 
of choice making. Firstly, in an editing phase an 
actor identifies a reference point through a process 
called framing, using available information like 
expectations, aspirations, social norms, and social 
comparisons. The actor also assigns value and 
probability of outcomes to the available options 
around this reference point. Secondly, in the 
evaluation phase, the values of possible outcomes 
are combined with their weighted or compared 
probabilities, and the actor uses the product to 
make decisions. In other words, actors do not have 
a consistent and transitive set of preferences and 
use less than optimal calculations to maximize 
these preferences. Consequently, behavior 
becomes non-linear or possibly irrational. Instead 
of making completely objective decisions, actors 
select choices according to probable gains and 
losses of actions based on a reference point. 
Another key assumption in prospect theory is that 
actors care more about changes to assets than net 
asset levels. Essentially, actors are more concerned 
with gains and losses that are given meaning 
relative to a reference point than the total or net 
worth of an option. This claim introduces a subset 
of assumptions about gains and losses. Firstly, 
actors treat gains and losses differently: they tend 
to overvalue losses compared to equal gains. This 
affects actors’ behavior in what is called loss 
aversion. For instance, an actor will probably not 
engage in an activity that has an equal chance of 
success or failure since the actor tends to 
overweigh the failure.  
The endowment effect states that actors overvalue 
assets they already possess as opposed to 
comparable assets they do not have. This implies 
that losing an asset is worse than acquiring an asset 
of comparable value. An actor might work or pay 
more to keep an asset than they ever would to 
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attain that asset if it did not belong to them. 
Another assumption called status quo bias states 
that actors tend to treat the costs of moving away 
from the reference point as losses and the benefits 
of moving away as gains. Coupled with the 
tendency for actors to overvalue losses, it can be 
seen that they tend to remain at the status quo. The 
last assumption in regards to gains and losses is 
called risk orientation, which simply states that 
actors are risk-averse in the domain of gains and 
risk-acceptant when it comes to losses. This 
explains actors’ choices: if the possible outcome is 
a gain then the actor will probably not take much 
risk to achieve it, but if there is a possible loss then 
the actor will be far more inclined to take risks in 
order to avoid it. 
Finally, prospect theory assumes that framing is 
absolutely crucial to choice making. Framing is the 
identification of a reference point, which is the 
basis for all decision-making, since it determines 
what constitutes a gain or a loss. Most instances of 
framing depend on the setting or situation, and 
usually the status quo, or the pre-determined 
situation, is made to be the reference point. A 
change in frame is just as important as establishing 
the original frame, which can easily create new 
editing and evaluation phases. It is critical to take 
into account dynamic situations in which the 
reference point and frame have a high likelihood 
of changing, and an actor’s behavior might be 
altered substantially with each changing situation. 
Prospect theory has received substantial support at 
the individual level, but challenges remain in 
applying it to international relations or other fields. 
Methodologically, it is hard for prospect theory to 
be applied because of the micro-level nature of its 
focus (Boettcher, 2004; Levy, 1992). International 
events are dynamic in nature, making the analysis 
of options, values, and frames much more difficult. 
There is no systematic formula for applying 
prospect theory to higher levels of analysis, so this 
has been done only on a case-by-case basis. 
Prospect theory has been used in combination with 
other theories such as neorealist power transition 
theory to fill in theoretical shortcomings and 
explain North Korean foreign policy (Cha, 2003; 
He & Feng, 2013). Prospect theory has been used 
in a standalone fashion as well: Haas (2001) has 

used prospect theory to explain the Cuban missile 
crisis in comparison to expected-utility theory and 
Farnham (1995) has used it to analyze President 
Roosevelt’s handling of the Munich crisis. 
International relations applications of prospect 
theory are almost always used in cases in which a 
unitary actor assumption can be made because the 
predictions of the theory are more straightforward 
with the assumption of a single reference point.  
Constructivism, and NIC in particular, can provide 
a framework for establishing a reference point at 
the international level. NIC describes the 
aspirations, social norms, and social expectations 
needed to identify a reference point. Once a 
reference point is established, prospect theory can 
explain and predict likely behavior. Consequently, 
CPT offers unique insights on state agency and 
decision-making. 
When applied to the case of North Korea’s second 
nuclear crisis, constructivist prospect theory 
proposes three hypotheses: (1) North Korea 
pursued aggressive nuclear behavior as the status 
quo. This hypothesis illustrates that North Korea’s 
leadership identity, as an oppositional nationalist, 
established having nuclear weapons capability as 
the reference point or status quo. Therefore, 
aggressive nuclear behavior was the status quo and 
will be framed in a domain of gains. Due to this 
reference point, passive nuclear behavior involves 
the possibility of losing these nuclear weapons and 
consequently will be framed in a domain of losses. 
North Korea should be unlikely to move away 
from aggressive behavior because of the status quo 
bias. (2) North Korea only pursued passive nuclear 
behavior when the reference point changed, hence 
a new editing phase occurred and passive nuclear 
behavior was perceived as having no risk. This 
hypothesis indicates North Korea perceived a 
choice to limit their nuclear program as having no 
risks in damaging nuclear assets while also reaping 
the benefits of foreign aid and resources. This 
implies that it must be a very specific passive 
choice with strong benefits, such as making 
agreements that offer substantial concessions, with 
little to no perceived risk, such as the dismantling 
of nuclear facilities or stringent plans for nuclear 
downgrading. The available passive choice must 
allow Kim to leave his nuclear assets intact or have 
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the ability to escape any threat to his nuclear assets 
by abandoning the agreement. (3) North Korea 
would return to status quo aggressive nuclear 
behavior when the risk of continued passive 
nuclear behavior increased and was framed in a 
domain of losses. Kim should operate under the 
reference point that he was operating under earlier 
that was established by his oppositional nationalist 
identity. In this context, when the risk of damaging 
his nuclear assets increased, he would protect them 
and return to preference fulfilling, status quo 
behavior.  
 
The Second Nuclear Crisis: Constructivist 
Prospect Theory (CPT) 
The neorealist approach has contributed greatly in 
how state behavior is interpreted, but North 
Korea’s preferences and choices may not be as 
rational as neorealism assumes. To explain the 
second crisis, we need to analyze the agency of the 
North Korean state. CPT’s agency-centered 
approach provides a different perspective on state 
behavior.  
 
Kim Jong Il 
CPT operates under the assumption that the state 
and its actions reflect the identity and preferences 
of its leader, therefore one must operate as if Kim 
Jong Il and the state of North Korea are one and 
the same. North Korea has effectively been a 
dictatorship since its inception. This continued 
through the first nuclear crisis up till the death of 
Kim Il Sung in 1994. Kim Jong Il came to power 
having been groomed for the position by his father 
and quickly consolidated his control of North 
Korea (He, 2013). Based on the precedent his 
father set, Kim enjoyed absolute control over the 
state and its functions (He, 2013). It is important to 
note that Kim Jong Il maintained a highly 
centralized regime, conferring validity to the 
assumption that Kim Jong Il effectively was the 
state of North Korea. 
The next step in testing the CPT is analyzing the 
identity of Kim Jong Il and, by extension, North 
Korea. Kim Jong Il’s National Identity Conception 
(NIC) aids in understanding what factors were 
involved in the formation of his nuclear 
preferences. An NIC is a state leader’s “basic 

sense of what the nation naturally stands for and of 
how high it naturally stands in comparison to 
others in the international arena” (Hymans, 2008). 
Kim Jong Il can be characterized an oppositional 
nationalist NIC (Hymans, 2008). Oppositional 
nationalists form their identity in contrast to other 
key actors, and believe their nation’s core values 
and interests should reflect this as well. This is 
combined with the belief that their nation should 
proudly deal with other nations. The oppositional 
component of their identity gives rise to security-
seeking measures as a way of increasing security 
and the emotionally stabilizing the leader. The 
national component of the identity is associated 
with pride, and this gives rise to the seeking of a 
symbol for the state’s unlimited power and 
potential. This drives oppositional nationalists to 
greatly desire nuclear weapons (Hymans, 2008). 
Kim is clearly an oppositional nationalist based on 
Hymans’s research (2008) which uses historical 
events, measures of foreign influence, and content 
analysis of Kim’s rhetoric to ascertain Kim’s 
identity. The experience of the Korean War helped 
fortify a fear of other states and the belief that 
North Korea could overcome any obstacle, and his 
father and other military leaders passed down this 
attitude to Kim Jong Il while he was groomed for 
leadership. The continuance of Korean-first 
governmental policy that emphasized the state and 
military over all other things is an example of both 
a fear- and pride-driven identity in which security 
and military strength were valued. From a foreign 
influence standpoint, North Korea went to great 
lengths under Kim to impress the idea that North 
Korea is alone against the world. Kim revised 
history to dismiss almost all cases of Korea being 
reliant on other countries, while glorifying the 
history of the peninsula as a dominant kingdom 
(Hymans, 2008). Critically, Hymans (2008) 
content analyzed Kim Jong Il’s speeches and 
written addresses to identify to which states he was 
in opposition and how he conceived his own 
nation. Hymans demonstrated that Kim saw North 
Korea as ideologically against the entire world, 
with only South Korea as a misguided, exploited 
ally. States perceived as imperialist were key 
comparison others and the United States and Japan 
represent the most mentioned states for this 
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category. In sum, North Korea sees itself, with 
South Korea, as one country and this Korea stands 
against an undifferentiated foreign world. This 
confirmation of Kim’s oppositional nationalist 
identity is coupled with the finding that Kim Jong 
Il greatly sought nuclear weapons because they 
provide a security measure for the fearful 
component in Kim and also a trophy of power and 
respect for Kim’s pride (Hymans, 2008). 
 
Establishing a Reference Point  
Kim’s pride- and fear-based identity, along with 
his desire for nuclear weapons, allow us to 
establish a reference point of decision-making. 
Kim aspired to have nuclear weapons based on the 
history of nuclear development begun by his 
father, knew how to pursue nuclear weapons from 
his father’s example, and actively compared North 
Korea to other regional states with nuclear 
weapons like the United States. The reference 
point for Kim is therefore quite simply the 
acquisition of nuclear weapons through aggressive 
nuclear policy. This reference point is the status 
quo for nuclear behavior for Kim as it validates his 
NIC, and is used to give value to choices that 
revolve around this reference point.  
 
Transition 1: Passive to Aggressive (2002-2003) 
From 1994 to 2002 North Korea operated under a 
passive nuclear policy. It was consistent with its 
private nuclear activity, non-threatening rhetoric, 
and cooperation with institutional arrangements. 
Prospect theory predicts that actors are risk-averse 
and will not take actions that could potentially 
damage their assets. This leads to the second 
hypothesis’s prediction of passive behavior 
occurring when moving away from aggressive 
nuclear behavior is framed in a domain of gains 
(e.g. foreign aid) with no perceived risks. The 
Agreed Framework was conceived in a way that 
ensured no risk to North Korea’s nuclear assets by 
cooperating. This institution lacked any 
mechanism for self-enforcement, leaving an easy 
way out for North Korea to defect. The 
institutional problems in the Agreed Framework 
ensured that North Korea could dictate its 
cooperation in the agreement, actively stalling or 
avoiding nuclear inspections while never actually 

harming its nuclear facilities (He, 2013). The 
nuclear process was merely on hold, not suffering 
losses, and North Korea received substantial 
economic gains from this choice. 
The perception of this passive nuclear behavior 
choice changed as the United States began to apply 
more pressure to North Korea on their nuclear 
disarmament. Entering the 21st century, the United 
States began making more demands of North 
Korea to speed up its denuclearization and the 
United States failed to deliver aid which had been 
agreed upon (Kang, 2004). The United States was 
dealing with domestic shifts as it transitioned from 
the Clinton to the Bush administration. The Bush 
administration took a much harder stance on 
foreign policy, particularly in the wake of the 
terrorist attack of September 11th, 2001. The 
United States gradually became less interested in 
cooperation with a state that had a history of non-
compliance (Pinkston, 2009). In 2001, the United 
States requested improved inspection procedures 
and changes in North Korean military before 
giving aid (Kang, 2004). Later that year a senior 
administrative official stated: “we need to see 
some progress in all areas. We don’t feel any 
urgency to provide goodies for them” (Kang, 
2004). In 2002, Secretary of State Colin Powell 
demanded an additional condition to the Agreed 
Framework that stipulated a reduction in the North 
Korea’s missile programs as well as an increase in 
denuclearization transparency (Kang, 2004). In 
what was the most famous indication of the United 
States’ incentive to defect, President Bush 
announced that North Korea was among the 
nations considered the “axis of evil” in his State of 
the Union Address in 2002 (Kang, 2004). To Kim 
this led to a new evaluation phase in which the 
costs of cooperation increased substantially, and 
the probability of having his nuclear assets 
damaged became higher. North Korea was unsure 
of whether meeting the conditions of the Agreed 
Framework would increase its national security. 
The political history of warfare and tension 
fostered a deep mistrust of the United States 
(Kang, 2004). In addition, North Korea was unsure 
of whether the agreed benefits would be delivered 
to them if they complied. The United States could 
cease aid at any moment and even impose 
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sanctions or use military force. Over time the 
agreement had too many problems. The United 
States did not deliver on many of its conditions 
while being late on others, and these uncertainties 
became significant. North Korea had to make a 
choice upon reaching a turning point with the 
United States in 2002, when they were openly 
accused of violating the agreement. North Korea 
could continue passive nuclear behavior and have 
its nuclear assets damaged, or choose the status 
quo of aggressive nuclear policy framed in a 
domain of gains. It has been demonstrated that 
actors are risk-averse and overvalue losses as 
opposed to gains. Consistent with this and the third 
hypothesis, Kim decided to switch from passive to 
aggressive behavior and resumed the status quo. 
North Korea subsequently withdrew from the 
NPT, stopped all cooperative measures relevant to 
its nuclear activity, and publically revealed its 
nuclear efforts by reopening their nuclear facilities 
capped by a successful nuclear detonation test in 
2006. 
 
Transition 2: Aggressive to Passive (2003-2007)  
Kim had two choices regarding his nuclear 
behavior early in this period: return to the 
negotiation table and pursue passive nuclear 
behavior, or pursue aggressive nuclear behavior. 
The former choice was framed in a domain of 
losses, as it would cost North Korea to return to 
the negotiation table and risk giving up their 
nuclear assets. Meanwhile, pursuing aggressive, 
status quo behavior satisfied the pride and fear-
based identity Kim is associated with, and this 
choice was framed in a domain of gains. This 
exemplifies the status quo bias, where moving 
away from the status quo is treated as a loss and 
staying at the status quo is treated as a gain. Since 
actors are loss-averse and risk-averse, actors tend 
to stay with the status quo. This makes aggressive 
nuclear behavior the standard behavior during the 
second nuclear crisis, consistent with hypothesis 1. 
As the second hypothesis suggests, North Korea 
would only pursue passive nuclear behavior when 
it would be framed within a domain of gains. This 
indicates that when North Korea entered passive 
nuclear behavior by agreeing to the Six-Party 
Talks in 2007, there was a change in the frame and 

a new editing and evaluation phase occurred. This 
arrangement was signed officially in 2005, but did 
not take effect until 2007, and had the proscribed 
goal of denuclearizing North Korea in exchange 
for negative security assurances from the United 
States, promises of economic assistance, and an 
improvement in relations with Tokyo and 
Washington (Pinkston, 2009). The arrangement 
consists of three phases: (1) a shutdown or 
“freeze” of all nuclear programs and facilities, (2) 
disablement, and (3) dismantlement. Each phase 
had procedures and deadlines for completion, and 
upon the completion of a phase talks between the 
six member states would resume in order to 
renegotiate the agreement if necessary (Pinkston, 
2009).  
The way in which the cooperative choice was 
perceived by Kim changed based on the nature of 
the institution that was presented. This can explain 
why North Korea suddenly stopped its aggressive 
behavior soon after testing its first nuclear weapon 
successfully, a landmark for North Korean security 
and something neorealism has trouble explaining. 
This appears to be irrational, but Kim saw the 
choice through the lens of his reference point. 
Better institutional benefits, multiple exit 
opportunities in the proposed phases of the 
negotiations, and the inclusion of allies China and 
Russia in the Six-Party Talks situated the 
agreement in a domain of gains with no risk. Kim 
would not have to damage his nuclear assets, 
merely freeze them, while experiencing gains of 
economic, political, and humanitarian aid. This 
change in frame clearly changed the way Kim 
evaluated the probabilities and risks of 
cooperation, causing Kim to sign the Six-Party 
Talks and freeze his nuclear program in 2007. 
 
Transition 3: Passive to Aggressive (2007-2009) 
This period of the crisis is similar to the first 
transition, where Kim experienced another change 
in frame that altered how he valuated his choices 
and assets. North Korea exhibited passive nuclear 
behavior by completing the first denuclearization 
phase while receiving its promised benefits 
(Pinkston, 2009). As the first phase of the Six-
Party Talks came to an end, the second phase of 
disablement meant the potential for real damage to 
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Kim’s nuclear assets. Kim’s willing acceptance of 
risk to avoid damages to his assets is an example 
of the endowment effect. Kim valued protecting his 
already acquired nuclear assets much more than 
gaining the institutional benefits of the second 
phase of the Six-Party Talks, which included the 
promise of a valuable light-water reactor 
(Pinkston, 2009). Kim perceived passive nuclear 
choice to be risky, and status quo aggressive 
behavior to not be risky. Consequently, North 
Korea suddenly withdrew from the Six-Party 
Talks, stopped cooperative measures heading into 
the second phase, and resumed the public pursuit 
of nuclear weapons which culminated in the 
second successful nuclear weapons test in 2009 
(He, 2013). Kim’s oppositional nationalist identity 
still judged aggressive nuclear behavior to be the 
status quo, in which non-cooperative behavior was 
framed as a gain and passive behavior as a loss. 
CPT allows for the explanation of the timing of the 
transitions, as well as the variance in behavior, 
much more effectively than the structural realism 
approach by focusing on preference formation and 
decision-making processes. By addressing the 
agency of the North Korean nuclear behavior, 
patterns become explainable when considered 
relative to a reference point.  
 
Conclusion 
Neorealism has indicated that the power structure 
of states is important, and that specifically North 
Korea’s geopolitical history has shown its 
tendency to take its neighbors’ power into 
consideration when acting. While this approach 
demonstrates the role of security in North Korea’s 
nuclear decision-making, it is weak in its ability to 
explain the variance and timing of North Korea’s 
decisions. Furthermore, this model is not fully able 
to explain the events of the crisis without 
acknowledging the role of agency and preferences. 
The constructivist prospect theory model addresses 
these issues by studying the origins of North 
Korea’s preferences under Kim Jong Il. By 
looking at Kim’s identity, it has been shown why 
North Korea had different preferences than the 
ones expected as per the neorealist model. Based 
on this understanding of Kim’s identity and 
preferences, how Kim perceived North Korea’s 

nuclear assets, choices, and consequences during 
the crisis were surveyed. Knowing Kim’s 
reference point provides a convincing explanation 
for why Kim chose such erratic, variant, and 
sometimes irrational behavior at specific instances 
during the crisis. Overall, the hypotheses of CPT 
were supported. 
This has major implications for research in the 
future. From a theoretical standpoint, it is 
important to keep fleshing out the ideas, 
assumptions, and testability of all approaches. The 
neorealist model needs to consider the possibility 
of varying preferences in state decision-making to 
enhance its explanatory power. CPT should also be 
developed further as a tool for studying state 
behavior, particularly in cases where a unitary 
actor assumption can be made. The study of 
identity should be more prominent and more 
effectively operationalized so it can be 
generalizable to more cases. Likewise, the 
operationalization of prospect theory at the 
international level should be developed more 
thoroughly. A general framework and procedure 
for measuring reference points, changes in frames, 
and evaluating choices will be vital for making this 
theory more applicable. 
North Korea is an important state because of the 
problems it creates for regional security. Its 
nuclear behavior, in particular, has been hard to 
predict or explain. CPT may provide a rich source 
of explanation and prediction for future behavior. 
For instance, by knowing how Kim Jong Un is 
likely to form his preferences and evaluate 
choices, one can reasonably predict how he will 
respond to future institutional agreements. 
North Korea’s back and forth shifting from 
aggressive behavior to passive behavior from 2002 
to 2009 represents the research puzzle of this 
paper. The evidence suggests that Kim Jong Il’s 
identity, preference formation, and choice-making 
process were mainly responsible for this variance. 
CPT most convincingly explains North Korea’s 
nuclear behavior during the second nuclear crisis, 
and is a strong candidate for further research and 
development. 
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FROM BALLISTICS TO DEMOGRAPHY – CHINESE POPULATION CONTROL POLICIES IN 
HISTORICAL PERSPECTIVE 

Cesare M. Scartozzi 
 

China has undergone a transforming demographic transition that, in less than a century, has brought its 
population from 500 million to 1.340 billion. During this transition, the Communist Party of China (CPC) has 
tried to shape the demographic trends by implementing a set of pronatalist and population control policies. 
This paper reconstructs CPC’s internal debate on demography by using the perspectives of practitioners and 
academics involved in the decision-making process. In particular, the historical investigation of this study 
shines a light on the influence that military scientists had in the planning of the one-child policy.  
 
 
Cesare M. Scartozzi is currently pursuing his graduate studies in International Security and Foreign Policy at 
Yonsei University, Graduate School of International Studies. He is editor in chief at Global Politic Review. 
He lives in Seoul. 
 
 
In Chinese modern history, demography has been 
a key factor in shaping the society, economy and 
government policies. The fast demographic 
transition of the twentieth century that led the 
Chinese population from about 400 million to the 
current 1.340 billion has been both a resource and 
a burden for China. The Communist Party of 
China (CPC) took upon the challenge to manage 
the population growth and over the decades it has 
implemented several policies set to increase or 
decrease the fertility rates.  
Managing a demographic transition requires strict 
policies and societal control by governments, but 
more importantly, it requires proper demographic 
analyses and long-term planning. Due to the 
totalitarian nature of Chinese political system, the 
CPC had almost no problems to implement harsh 
population control policies. However, for many 
years it lacked demographers and scientific 
expertise to have a coherent and apolitical debate 
on population control. Indeed, until the one-child 
policies implemented in 1978, the CPC fluctuated 
between pronatalism and population control 
policies. Until the late eighties, the demographic 
debate has been ideologically driven by either 
Maoism or Malthusianism. Indeed, as this study 
suggests, almost no demographers initially partook 
to the planning of the one-child policy (OCP).  

It is estimated that the OCP has prevented the birth 
of about 400 million persons1  and the policy is 
widely addressed as “the most aggressive, 
comprehensive population policy in the world.”2 It 
is, therefore, striking to notice that the OCP has 
been planned by non-demographers under the 
influence of Song Jian, a military scientist with 
expertise in ballistic. How is it possible that a 
military scientist ended up having such a great 
influence on Chinese demographic history? Why 
did the Chinese leaders decide to intervene on 
population growth and follow Song Jian policies? 
This paper tries to answer these questions by 
reconstructing with both primary and secondary 
sources the history of Chinese policymaking 
process and by trying to evaluate what was the role 
of leaders, ideologist, academics, and politicians in 
the demographic debate.  
Overall, the study presents a concise literature 
review and demographic history of China, and it 
analyses Chinese population control policies 
focusing on the role played by CPC leaders and 
Chinese academia. Particular attention is reserved 

																																																													
1 Yong Cai, “China’s Below-Replacement Fertility: 
Government Policy or Socioeconomic Development?,” 
Population and Development Review 36, no. 3 (2010): 
420. 
2 Susan E. Short et al., “China ’ S One-Child Policy and 
the Care of Children : An Analysis of Qualitative and 
Quantitative Data,” Social Forces 79, no. 3 (2001): 913. 
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to Ma Yin Ch’u and Song Jang; two Chinese 
scholars who played an important part in the 
“demographic debate” and CPC’s policy-making.  
 
Literature review 
China’s current and past demographic history has 
been widely analyzed and studied in recent years 
by a multitude of scholars with different 
backgrounds, mostly from economics and 
demography. Moreover, since the nineties, 
Chinese scholars have been studying extensively 
domestic demographic trends, see H. Yuan Tien3 
or Yong Cai.4 Other scholars, such as Xizhe Peng, 
have focused on quantitative analysis and 
stochastic prediction.5 A smaller group of 
scholarship has instead focused on evaluating the 
effects of demographic policies on society, e.g. 
Hongbin Li, Junjian Yi and Junsen Zhang on sex 
ratio imbalances,6 Xiaoyu Wu and Lixing Li on 
maternal health,7 and Hong Zhang on fertility 
trends and society.8  
Regarding the historical analysis of demographic 
policies, there are few scholars, like Alan R 

Plotnick9 or Kenneth Walker,10 which have 
																																																													
3 H. Yuan Tien, “Demography in China: From Zero to 
Now,” Population Index 47, no. 4 (1981): 683–710. 
4 Cai, “China’s Below-Replacement Fertility: 
Government Policy or Socioeconomic Development?” 
5 Xizhe Peng, “China’s Demographic History and 
Future Challenges.,” Science 333 (2011): 581–87. 
6 Hongbin Li, Junjian Yi, and Junsen Zhang, 
“Estimating the Effect of the One-Child Policy on the 
Sex Ratio Imbalance in China: Identification Based on 
the Difference-in-Differences.,” Demography 48, no. 4 
(2011): 1535–57. 
7 Xiaoyu Wu and Lixing Li, “Family Size and Maternal 
Health: Evidence from the One-Child Policy in China,” 
Journal of Population Economics 25, no. 4 (2011): 
1341–64. 
8 Hong Zhang, “From Resisting to ‘Embracing?’ the 
One-Child Rule: Understanding New Fertility Trends in 
a Central China Village,” The China Quarterly 192 
(2007): 855–75. 
9 Alan R. Plotnick, “Malthus, Marx and Mao,” 
Challenge 12, no. 9 (1964): 9–12. 
10 Kenneth Walker, “Ideology and Economic 
Discussion in China: Ma Yin-Ch’u on Development 
Strategy and His Critics,” Economic Development and 
Cultural Change 11, no. 2 (1963): 113–33. 

extensively written on the role of ideology in 
demographic policies. Since this paper focuses on 
the internal debate of the CPC, it also uses primary 
sources, including Chinese newspapers’ articles 
and leaders’ statements and speeches. 
 
Demographics of China and Malthus on pre-
revolutionary China 
Chinese demography can be divided into three 
periods, with the first two experiencing moderate 
population growth and the third almost exponential 
growth.  In the first, from the first century A.D. to 
1750, China dubbed its territory and its population 
grew by three times. In the second, from 1750 to 
1950, the population increased by about 150 
percent. Lastly, in the third period between 1950 to 
today, the population grew by more than 200 
percent. In other words, the average annual rate of 
population growth “grew in each period by an 
order of magnitude, from the ten-thousands during 
much of the last two millennia to the one-
thousands during much of the last three centuries, 
to the one-hundreds during much of the last 50 
years.”11 

Period Population (million) 
AD 14 73 
1000 60 
1200 123 
1500 100 
1750 207 
1900 500 
1953 (1st census) 582 
1964 (2nd census) 694 
1970 820 
1982 (3rd census) 1,008 
1990 (4th census) 1133 
2000 (5th census) 1,265 
2010 (6th census) 1,339 

Tab. 1.12 

																																																													
11 James Lee and Feng Wang, “Malthusian Models and 
Chinese Realities: The Chinese Demographic System, 
1700-2000.,” Population and Development Review 25, 
no. 1 (1999): 50. 
12 Tab. 1 is from S. Irudaya Rajan, “China’s One-Child 
Policy: Implication for Population Aging,” Economic 
and Political Weekly 29, no. 38 (1994): 2502–6. The 
years in bold are from the official PRC census. 
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Table 1 summarizes the population growth per 
period of the Chinese population. As James Lee 
and Wang Feng point out, to understand the high 
demographic grow of the last century it has to be 
assumed that China had a different fertility 
transition compared to the one that occurred in the 
western countries. 
 

 
Chinese fertility transition. Figure.1.13 
The diagram of figure 1 proposed by Lee and Feng 
represents the fertility transition of China, which: 
 

It shifted first from B to A, and only then 
from A to D. Marital fertility appears to 
have been low originally compared with 
pre-modern European populations. But with 
the rise of economic opportunities in the 
eighteenth century and the deterioration of 
familial authority in the twentieth, Chinese 
fertility control relaxed, shifting the Chinese 
fertility regime from B to A, that is, yielding 
a high overall fertility compared with 
modern European populations […] this 
explosion, in turn, generated a collective 
response: a state decision to reimpose 
population control by means of a strict 
family planning program, involving both a 
demand for later marriage and birth control 
within marriage, thus moving China from A 
to D. 14 
 

As it can be inferred, population growth and 
overpopulation became an issue only after the 
second half of the 20th century. For this reason, 
demography has been widely ignored in pre-

																																																													
13 Lee and Wang, “Malthusian Models and Chinese 
Realities: The Chinese Demographic System, 1700-
2000.,” 56. 
14 Ibid. 

revolutionary China, and only a few demographic 
data were collected at the time. Conversely, in 
Europe demography developed as a field of study 
at the end of the 18th century thanks to the social 
scientist Thomas Robert Malthus. Malthus himself 
had an indirect and consequential role on Chinese 
demography. His theories and writings on China 
became the object of debate during the Maoist era, 
and later on, they influenced Chinese academics 
and practitioners.  
Malthus did not possess empirical data on Chinese 
population, but he expressed his perspectives on 
the country based on deductions and purely 
theoretical reasoning. Malthus, for example, 
speculated on the magnitude of Chinese population 
in his book An Essay on the Principle of 
Population, where he wrote: 
 

When we are assured that China is the most 
fertile country in the world, that almost all 
the land is in tillage, and that a great part of 
it bears two crops every year, and further, 
that the people live very frugally, we may 
infer with certainty that the population must 
be immense, without busying ourselves in 
inquiries into the manners and habits of the 
lower classes and the encouragements to 
early marriages.15 
 

For Malthus fertility was interrelated and 
dependent on the age of marriage: the earlier the 
marriage, the higher the fertility.16 Malthus 
believed that in the case of China early marriages 
were common and that therefore China had a high 
fertility rate (TFR), although he also argued that, 
as Adam Smith wrote, that population in China is 
stationary.17 This situation of stable population 
with high fertility rates was considered by Malthus 

																																																													
15 Thomas Malthus, An Essay on the Principle of 
Population, 1st ed. (London: Printed for J. Johnson, in 
St. Pauls Church-Yard, 1798), 18, 
http://www.esp.org/books/malthus/population/malthus.p
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essay “On the Populousness of Ancient and Modern 
Nations”.  
17 Ibid., 19. 
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as the output of the work of positive checks18 on 
the Chinese population. China for Malthus was a 
country where the “population increased 
permanently, without an increase in the means of 
subsistence.”19  
Malthus saw in China a counterexample to the 
demographics of the United States and UK. Where 
the former was characterized by a fast growing 
population with plenty of resources and no checks, 
and the later was understood as an “old state” with 
a slow growth of population balanced by pre-
emptive checks. It is important to notice that this 
Malthusian narrative of the Chinese demographical 
history has been predominant among Chinese 
scholars and policy makers. Who, for example, 
interpreted the famine (三年大�荒) that followed 
the Great Leap Forward as a positive check on the 
population, and, as a response to the famine, they 
started to consider population control policies for 
the first time.  
With hindsight, it can be argued that Malthus had a 
negative influence over the first Chinese 
demographers. After all, his arguments on China 
lacked empirical verification and were based 
wrong assumptions. As Lee and Feng argue in 
“Malthusian Models and Chinese Realities,” 
nuptiality is not the only parameter to calculate the 
fertility (as Malthus argues). Indeed, both China 
and the UK had similar fertility levels and they 
“differed only in how they managed fertility, the 
British by controlling marriage and the Chinese by 
controlling marital fertility.”20 In other words, 
while the British control of fertility was rooted in 
individual restraint, the Chinese demographic 
structure was based on collective control: 

 

																																																													
18 By “positive check” Malthus meant all those 
conditions that by incising the death rate the reduce the 
population (e.g. a famine). Positive check is the 
opposite of preventive check which, by using “moral 
restraint”, lower the birth rate. 
19 Thomas Robert Malthus, Population: The First Essay, 
London: Ann Arbor, 1959, pp. 45-46, as cited in:  
Arthur P. Wolf and Theo Engelen, “Fertility and 
Fertility Control in Pre-Revolutionary China,” The 
Journal of Interdisciplinary History 38, no. 3 (2008): 
346. 
20 Ibid., 347. 

The Chinese demographic system […] was 
characterized by a multiplicity of choices 
that balanced marital passion and parental 
love with arranged marriage, the decision to 
kill or give away biological children, and 
the adoption of others' children. In contrast 
to the Malthusian paradigm, human agency 
in China was not restricted to nuptiality. 
Moreover, it was exercised largely at the 
collective rather than the individual level. 
Chinese individuals constantly adjusted 
their demographic behaviour according to 
collective circumstances so as to maximize 
collective utility.21 
 

Lee and Feng argue that, in origin, the family was 
in charge of collective control over fertility, while, 
after the transition to A to D (see Figure 1.) the 
state replaced the family.  
To conclude, demographics of China has been for 
a long time explained with a Malthusian logic, and 
just recently with the development of a native 
Chinese demography, the discipline has moved 
away from the binary logic of Malthus theoretical 
framework to a more scientific approach. 22 
 
Ma Yin Ch’u and Maoist China 
The first Chinese debate on population control 
took place within the CPC during the fifties and 
sixties. The actors of this debate were on one side 
social scientist, mostly economists, and on the 
other side radical Maoist and ideologists. The 
debate became soon highly politicized, and the 
whole demographic discipline became criticized 
and labelled as rightist. The politicization of the 
debate occurred primarily from the second half of 
the fifties due to Mao Tsetung’s anti-demography 
standing.  
Mao was aware of the threats of overpopulation, 
indeed at the Speech at the Eleventh Session of the 

																																																													
21 Lee and Wang, “Malthusian Models and Chinese 
Realities: The Chinese Demographic System, 1700-
2000.,” 50. 
22 The core concept of Malthus theories relies in his 
assumption that where the population multiplies 
geometrically and food arithmetically, hence the 
population will eventually outstrip the food supply 
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Supreme State Conference, he stated that “[o]ur 
large population is a good thing, but of course it 
also involves certain difficulties.”23 These 
difficulties referred for example to the need to 
fulfill an increasingly large population basic needs 
and employment demands. Nevertheless, Mao 
genuinely believed that population growth was a 
resource, because, like Marx, he thought that 
overpopulation was not a Malthusian concept of 
man vs. resources, but instead a “peculiarly 
capitalist labor market problem in which there 
were always more men seeking jobs than there 
were employment opportunities.”24 This argument 
was for instance reported on state media in 1958 
on an editorial of the Red Flag: 

 
A situation of relative overpopulation is a 
product of the capitalist system. After people 
have freed themselves from heavy fetters 
and established a socialist system, they 
become the master of land and machine […] 
and a large population becomes a very 
important factor in promoting the rapid 
development of the national economy and 
culture. Under such circumstances, the 
larger the population, the greater, faster, 
better, and more economic will be socialist 
construction, the faster will be the 
development of social productive power, 
and the faster will a nation become rich and 
strong with the people enjoying a higher 
level of material and cultural life.25 
 

During the same year of the Red Flag editorial, the 
Great Leap Forward plan (大��) was announced, 
and with it, the demographic debate was publicly 
interrupted. Mao expected the new economic and 
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Contradictions among the People,” Selected Works of 
Mao (marxists.org), accessed June 5, 2014, 
https://www.marxists.org/reference/archive/mao/selecte
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24 Plotnick, “Malthus, Marx and Mao,” 10. 
25 Red Fleg, ninth issue in 1958, cited as in: Ta-k’un 
Wu, “A 1960 Chinese Marxist Critique of Neo-
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social campaigns to solve the above-mentioned 
‘difficulties’ of overpopulation. Consequentially, 
during this period any political standing favourable 
to population control was considered as a criticism 
to the Great Leap Forward and of Mao. 
Nevertheless, a resolute social scientist, Ma Yin 
Ch’u, kept advocating even during this period of 
hardships for neo-Malthusianism policies. When 
Ma became criticized by radical Maoists, he wrote: 
“[a]lthough I am nearly eighty years old and 
outnumbered, I shall accept this challenge [to 
defend my position] and fight singlehanded till I 
die. I shall not yield to those critics who resort to 
force rather than reason.”26 Ma had little to gain 
and much to lose in advocating a pro-population 
control argument, although he persisted in spite of 
the dangers posed by his dissent. He did so 
because of two reasons: first, he was an academic 
and by defending his position he was defending a 
lifelong career spent as an economist and 
demographer; second, he was a “self-strengthener” 
before beeing a Party member, and he refused to 
bend to what he conceived as an irrational Party 
decision that would have weakened Chinese future 
wealth and power.  
In order to better comprehend the debate between 
Ma and the radicals, it is worthy to digress briefly 
on Ma’s personality and theories. Ma Yin Ch’u 
was born in 1882 in the former Chekiang Province, 
it received a classical Confucian early education 
and then “he received modern education in the 
Sino-Western Academy in Shanghai and Pei-yang 
University in Tientsin.”27 Then, in 1907, he went 
to finish his undergraduate degree in economics in 
the US, at Yale, and in 1914 received a Ph.D. at 
Columbia with a doctoral dissertation on “The 
Finances of the City of New York.”28 In 1915, he 
went back to China and became a faculty member 
of the National Peking University. In the following 
years, Ma got involved in politics and twice served 
as an advisor to Chiang Kai-shek, although in 1940 
																																																													
26 Ma Yin-ch'u. "My Philosophy and Economic Theory,” 
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27 Ronald Hsia, “The Intellectual and Public Life of Ma 
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he became highly dissatisfied with the government 
and started to criticize it openly. Eventually, he 
was arrested and released after the end of the 
WWII. In the post-war period, he moved to 
Shanghai where he became friend with Zhou 
Enlai.29 Later on, he lived in Hong Kong and then 
returned to mainland China in 1949 after that Zhou 
Enlai invited him to collaborate with the 
Communist regime.30  
Since then he held relevant posts in the CPC31 and 
became President of Peking University.  
Meanwhile, Ma kept working on his academic 
career. Thanks to the period of the Hundred 
Flowers Campaign and his influential guanxi he 
was able to pursue his academic interests without 
any restrain on behalf of the authorities. Hence, he 
embarked himself in two major research projects: 
the first was a theoretical analysis of planned 
economic development, and the second was a new 
demographic theory. The latter was presented as a 
lecture in 1955 under the title of “New Population 
Theory”.  
Ma’s demographic theory argued in a Malthusian 
fashion that birth control was essential for 
economic development because overpopulation 
and high population growth rate would erode the 
accumulation of capital. His paper on the New 
Population Theory was then discussed during the 
Third Session of the First National People’s 
Congress in July 1957 and it was then reported on 
July 5 in the People’s Daily. At the time, Ma was 
not the only one advocating for population control 
and enjoyed the support of the Minister of Public 
Health Li Teh Ch’uan, who delivered a speech in 
which stated that “birth control was a State’s 
responsibility to the people.”32 Although, when the 
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Anti-Rightist Movement was launched in July 
1957, Ma remained the only paladin of population 
control policies.  
Ma was never targeted as a rightist by the Anti-
Rightist Movement, after all he was still under the 
wing of Zhou Enlai and he was still too useful to 
the CPC for his economic theories. However he 
was negatively labelled as a “100 percent Neo-
Malthusian.”33 Ma and his theory became the 
object of a political campaign against Malthusian 
ideology and he was “was attacked by some two 
hundred critics from the academic and literary 
circles.”34 While some of these critiques were 
ideologically biased, others tried to confute Ma’s 
theory on scientific ground. For example, some 
radical Maoist argued that since overpopulation is 
only a capitalist problem, Ma’s assumption on the 
erosion of accumulation of capital would not make 
sense in a communist society as: 
 

The principle of accumulation in socialist 
society and that in capitalist society are two 
entirely different matters. In socialist society, 
because the means of production are owned 
by the whole people or collectively owned by 
the laboring people, the national income 
created by the laboring people, in total, 
belongs to them. The larger the national 
income, the greater the funds to be used for 
consumption and accumulation.35 
  

Ma was able to publish another article in 
November 1959 on the New Constitution journal, 
where he wrote in his defence that his theory was 
not based on the Malthusian paradigm but instead 
on the economic principle of sustainability of 
population growth: 
 

I am not talking about whether food is 
sufficient. What I am talking about is 
whether our material and cultural life can 
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ensure an early entrance into communist 
society by the people of China. […] Would 
not a population increasing to 900 million 
or one billion retard our entrance into 
communist society?36 
 

After the New Constitution article it followed a 
back and forth of attacks and in his last published 
article in 1960 Ma annoyingly argued that the 
Chinese should stop being dogmatic and deal with 
demography in its own terms. 37 Shortly after, Ma 
was forced to leave the presidency of the Peking 
University and then he disappeared from the public 
scene.38  
In 1960, the first demographic debate was 
officially closed, with the Maoist having 
marginalized the academics. After a short period 
of openness in the fifties, China was finally 
rejecting the whole demography discipline in 
favour of ideology and Mao’s belief that “even if 
China's population multiplies many times, she is 
fully capable of finding a solution; the solution is 
production.”39 But unfortunately for the Chinese 
population, ideological fervour alone has a bad 
historical record in feeding the population. Soon 
after the Great Leap Forward, the ‘Three Years of 
Great Chinese Famine’ demonstrated that 
overpopulation was a real issue that had to be 
addressed with strategic planning, and not with 
ideological rhetoric.  
In the mid-sixties, the demographic debate was 
once again open. Paradoxically it could be argued 
that the CPC while refuting Ma’s theories on the 
balance between population growth and 
development, brought the Chinese population to a 
pure Malthusian extreme where the positive 
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checks acted to restrain the demographic growth. 40 
It was still too early to formally acknowledge the 
mistake, but the CPC understood it had change 
policies. During the Extended Meeting of the 
Political Bureau in 1965, Ma’s friend Zhou Enlai 
declared that “Birth Planning is progressive and 
communist.”41  
Nevertheless, it was only in 1979 that the Central 
Committee of the CPC formally apologized to Ma 
Yin Ch’u and endorsed his "New Population 
Theory.”42 Unfortunately, the CPC endorsement 
came too late to be useful. For the Chinese policy 
makers of the seventies and eighties, the 
demographic growth caused by the baby boom of 
the sixties was a fait accompli. As an article 
published in the Guangming Daily in 1979 
emphatically stated: “erroneously criticized one 
person [Ma Yin Ch’u]: population mistakenly 
increased 300,000,000.”43 
 
Song Jang and post-Maoist China 
As explained in the previous section, in the wake 
of the Great Leap Forward famine, the CPC started 
to step away from its anti-intellectual standing on 
demography. During the late sixties, the new party 
line became favorable to birth control policies 
even if it did not implement drastic centralized 
policies of population control. Moreover, due to 
the Cultural Revolution (1966-1976), the 
demographers and social scientist were still 
hesitant to publicly promote neo-Malthusian 
theories, and Ma Yin Ch’u studies were still 
banned. Most importantly, demography was only 
marginally studied in universities and collection of 
data was still lacking behind.  
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A set of uncoordinated policies was implemented 
during the period of the cultural revolution. In the 
late sixties, after the Zhou Enlai statement, the 
government “started to restrict rural-to-urban 
migration and to promote birth planning in urban 
areas,”44 then in 1973 the government introduced 
the Wan, Xi, Shao (later, longer, fewer) policy 
aiming to induce the population to marry later, 
wait longer before making another child and to 
make less children.  The policy, combined with the 
natural demographic transition, achieved a “record 
speed of decline unmatched by any other large 
population in human history,”45 and the TFR 
declined from 5.7 in 1970 to 2.8 in 1979.46 
 

 
Total fertility rates in Shanghai and China, 1950-
1982. Figure.2 47 
 
Figure 2 graphically display the fertility trend in 
urban Shanghai and in China. As it can be seen the 
TFR abruptly decreased during the famine due to 
positive checks, then it rapidly rose again (baby 
boom) and started to decrease slowly due to the 
fertility transition from the seventies. The overall 
Chinese trend was catching up with the situation of 
the urban Shanghai, where the fertility transition 
was already advanced due to socio-economic 
reasons. The government was finally slowly 
implementing the policies that one decade before 
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the economist Ma Yin Ch’u auspicated. Then, in 
1978, a pivotal change occurred: Deng Xiaoping 
became the most prominent cadre in the CPC. 
Deng marked a strong shift from the former CPC 
demographic policies. The new economic reforms 
that he proposed required population control. As 
Ma said: birth control is essential for economic 
development because overpopulation erodes the 
accumulation of capital.48 Now, with no dogmatic 
Marxist economy, accumulation of capital was 
essential. Hence, birth control became recognized 
as a central policy and in the new 1978 
Constitution it was stated “[t]he state  advocates 
and encourages family planning.”49  
Deng pragmatically understood the demographic 
problem and he became aware that in order to 
achieve the four modernizations (China's industry, 
agriculture, national defence and science and 
technology) he had to regulate the population 
growth. In a speech made on March 30, 1979, he 
debated that the government had to “greatly 
increase” its effort in family planning, then he 
rhetorically argued: 
 

To accomplish modernization of a Chinese 
type, we must proceed from China's special 
characteristics. For example, modern 
production requires only a small number of 
people, while our population is enormous. 
How shall we reconcile these two facts?50 
 

His understanding of the demographic problem 
was similar to the neo-Malthusian one, in his point 
of view overpopulation growth was not against 
“nature” but against development. Hence, between 
1978 and 1980 (the same period when Ma became 
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officially rehabilitated) the Chinese government 
actively tried to promote the study of demography 
among scholars and scientists. Consequentially, 
the number of demographic publications rose on 
average from fourteen articles a year between 
1949-1978, to over 400 a year during 1979-1983, 
to nearly 1,000 in 1985.51 The revival of 
demography came together with new policies. The 
government  moved from the slogan of the early 
seventies “one [child] is not few, two are just right, 
three are too many" to the new slogan "one is best, 
two at most."52 The slogan appeared in the Central 
Committee Document 69 of October 1978 and 
since then the local administrations started to 
implement a bland one child policy.  
The CPC acted upon the suggestion of a report of 
the Birth Planning Leading Group of the State 
Council, which demanded for “strengthening 
scientific research [..] and mass mobilization” to 
reduce the TFR.53 Although at the time there was 
still no centralized OCP, regions like Sichuan 
started to implement strictly regional policies of 
“incentives and penalties to limit childbirth to one 
child per family.”54  
The centralized OCP started only in 1980 after that 
the military scientist Song Jian completely 
reshaped the debate over the population control. 
Song was the leading Chinese strategic 
weaponeers and expert in ballistic and cybernetics 
who played “key roles first in building China's 
military-industrial complex and later in converting 
it to civilian uses.”55 At the early age of 14, he 
enlisted the Eighth Route Army and joined the 
CCP, in 1953 he was sent to study in Moscow 
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under the recommendation of Liu Shaoqi.56 There, 
he pursued a Ph.D. in mathematics and published 
seven papers, then, after the Sino-Soviet split in 
1960, he came back to China.57 Where soon he 
became a fundamental asset to the Party and 
during the turmoil of the Cultural revolution he 
was placed by Zhou Enlai in a list of “50 scientists 
who, because of their indispensability to the 
nation's defence, would enjoy special state 
protection.”58  
In 1978, Deng tried to improve Chinese social 
sciences and consequentially asked all the military 
scientists to contribute to civilian academic 
research. In the same year, Song participated in a 
conference in Helsinki organized by the 
International Federation of Automatic Control,59 
where he had a ‘first contact’ with the cybernetic-
based natural science of population, which in turn 
was tied to the work of the Club of Rome. The 
Club, founded by the Turinese Aurelio Peccei, 
became famous in 1972 after publishing a report 
on computing modeling of economic and 
population growth titled The Limits to Growth. 
Song saw in this cybernetic approach based on 
computational mathematics a way to find a 
“scientific solution to the population problem.”60  
Song followed Deng invitation to contribute to 
civilian sciences. After all, he stated that one need 
the same mathematical skills to study a ballistic 
trajectory or a fertility trajectory. Moreover, he 
perceived population growth as a threat to the 
national security and as a military scientist he 
wanted to find a solution to the problem. 
Back in China, Song assembled a team in 1978 
and for two years he worked to elaborate a 
demographic model using state computers 
developed for military usage.61 Finally in 1980, 
“for the first time in Chinese history, demographer 
Song Jian with two other social scientists projected 
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the population of China for the next 100 years 
emphasizing the need for strict population control 
for the success of economic liberalization.”62 As 
Susan Greenhalgh  argued in her paper “Missile 
Science, Population Science”: 

 
Drawing techniques and logics from the 
Club of Rome and from defence science, the 
Song group redefined China's population 
issues in natural and physical science 
terms.63 
 

The ‘population issue’ was finally addressed with 
a scientific and mathematical approach which 
appeared to be safe from ideological or theoretical 
biases. The model proposed was forecasting 
different population growth scenarios which 
revealed that if the TFR: 
 

At the 1975 level of 3.0 children per woman, 
China's population would top 4 billion in 
2080 and keep on growing. The 1978 level 
of 2.3 children produced lower numbers, but 
the same trend of endless growth. Only at 
fertility levels of 1.5 and 1.0 would the 
population quickly stabilize and begin to 
shrink.64 
 

Song advocated that the country needed a rapid 
one-childization (yitaihua) country-wide before 
1985, to then maintain the same level of TFR for 
20 to 40 years and then rise the TFR again to the 
replacement level of 2.1 children per woman.65 
The final paper of the model was then sent to the 
National Defence Science Commission, which in 
turn alarmed Wang Zhen, Chen Yun, Hu Yaobang. 
As Greenhalgh points out “the leaders were 
awestruck by the mathematics, shocked by the 
projections and convinced that a one-child policy 
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was the only option.”66 During the Third Session 
of the Fifth National People’s Congress on 
September 7, 1980, the CPC Chairman Hua 
Guofeng formally initiated the one-child policy: 

 
The State Council deems it necessary to 
launch a crash programme over the coming 
20 or 30 years calling on each couple, to 
have a single child (except those in minority 
nationality areas) so that the rate of 
population growth may be brought under 
control as soon as possible. Our aim is to 
limit the population to a maximum of 1200 
million by the end of the century.67 
 

To date, after about 30 years, it is evident that the 
policy announced by Hua Guofeng it has been 
implemented accordingly to the original policy 
plan.  
 
Conclusion 
In the recent years, demography has been a 
booming discipline in the Chinese academia. More 
and more universities offer degree courses in 
demography, and Chinese demographer are among 
the most internationalized scholars in China. 
Hence, it seems almost paradoxical that until very 
recently all the demographic policies have been 
proposed by radical Maoists, economists or experts 
in missile sciences and cybernetics. Although this 
paper has shown through an historical perspective 
that what seems paradoxical on the appearance, 
was very logical at the time being. Ma Yin Ch’u 
and Song Jang were no demographers, but they 
were still capable of producing astonishing 
research on population growth that deeply 
influenced policy maker decisions. Moreover, as 
Song once said, his demographic forecasts might 
not have been the best, but they were the “best 
available.”68 

																																																													
66 Ibid., 271.  
67 Hua Guofeng, “Hua Guofeng on the Promotion of 

Family Planning in China,” Population and 
Development Review 6, no. 4 (1980): 685. 

68 Greenhalgh, “Missile Science, Population Science: 
The Origins of China’s One-Child Policy,” 259. 
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To conclude it can be said that even today the 
legacy of these two scholars is affecting the life of 
millions of Chinese and it is still shaping the 
Chinese demographic debate. Contemporary 
Chinese demographers are social scientists (like 
Ma) prone to use stochastic and computational 
models (like Song) to analyze populations trends. 
Certainly, they are not radical ideologists anymore, 
although they still share the Dengan positivist-pro-
party weltanschauung and still work as advisors to 
the CPC. 
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HOPELESS CASE OR CAUSE FOR HOPE?: 
LUBANGA, KATANGA AND GENDER JUSTICE IN THE ICC 
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This paper will evaluate the status of the Rome Statute and International Criminal Court for prosecuting 
sexual violence, particularly rape. It will become evident that there is a disjuncture between the very 
progressive Rome Statute and the outcomes of the first two successful prosecutions of the Court which failed 
at providing gender justice. In Prosecutor v Lubanga, the prosecutor failed to charge crimes of sexual 
violence, yet proceeded to call evidence to this effect through trial. He was strongly rebuked by the judges for 
doing so. In Prosecutor v Katanga, the Prosecutor laid charges of rape inter alia. Katanga was acquitted of 
these charges because the Prosecutor failed to call evidence which could prove an effective chain of command. 
The paper will draw on Julia Quilter’s analysis and explanation of a similar dissonance between law and 
practice in New South Wales, with particular reference to the concepts of the rape schema and iterability, 
habitus and field. Gender justice is failing at the ICC because of an internalized rape schema within the 
prosecutorial practice which inter alia perpetuates the myth that crimes of sexual violence are of a lesser 
importance than others. Notwithstanding the poor current outcomes for gender justice in the ICC, there are 
strong indications that this is changing and that the practice will soon reflect the progressiveness of the Rome 
Statute. 
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Introduction 
Since its commencement of operation in 2002, the 
International Criminal Court (ICC or ‘the Court’) 
has been the primary judicial body enforcing 
international criminal laws on gender and sexual 
violence. However, over this time the ICC has 
developed a checkered history for adequately 
prosecuting these matters. The governing 
instrument of the Court, the Rome Statute, saw 
strong developments for gender justice, including 
(inter alia) a definition of gender and the inclusion 
of rape as both a crime against humanity and war 
crime with significantly broader definitions than 
the ad hoc tribunals. Notwithstanding this 
progressive constitution of the Court, the first two 
cases, Lubanga (2012) and Katanga (2014), 
demonstrate abject failures of gender justice.1 
                                                           
1 The ICC has decided one other case Prosecutor v Chui 
(Judgement) (International Criminal Court, Trial 
Chamber II, Case No ICC-01/04-02/12-3, 18 December 
2012). Chui was also Congolese and charged with inter 
alia rape as both a war crime and crime against 
humanity and acquitted. This case has a very complex 
procedural history which involved acquittal soon after 

Lubanga was not charged with any sexual violence 
crimes, and Katanga was found not guilty on those 
counts. This paper will draw upon concepts from 
critical theory to explain this dissonance between 
the progressive law and regressive practice which 
inhibits its implementation. The role of the 
Prosecutor will be criticized because of their 
instrumentality in effecting gender justice in the 
ICC. This paper will close by looking at the most 
recent developments under Prosecutor Bensouda 
which leave cause for hope that the ICC is moving 
towards greater outcomes for gender justice. 
 
The Rome Statute 
The two standalone charges of rape under the 
Rome Statute are rape as a war crime (Rome 
Statute, arts 8(2)(b)(xxii), 8(2)(e)(vi), and crime 
against humanity (Rome Statute, art 7(1)(g) 
Additionally, the ICC can consider rape as a 

                                                                                           
his charges as co-defendant were severed from the 
proceedings in Katanga. This case will not be 
considered within this paper due to the pending appeal 
and complex procedural history. 
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constitutive element of genocide (Prosecutor v 
Akayesu, para 706), torture (Prosecutor v Semanza, 
paras 342-343) or slavery (Prosecutor v Kunarac, 
para 125). Importantly, the Rome Statute provided 
international criminal law with its first definition 
of gender for consideration in all cases (Rome 
Statute, art 7(3)). This first section outlines and 
contextualizes the jurisprudence around these 
standalone rape charges, to demonstrate how they 
can be seen as positive reforms for gender justice 
and why the creation of the ICC was strongly 
welcomed by gender justice advocates. 
 
Article 7 (1) (g)-1 – Elements of Crime - Crime 
against humanity of rape 
1. The perpetrator invaded the body of a person by 
conduct resulting in penetration, however slight, of 
any part of the body of the victim or of the 
perpetrator with a sexual organ, or of the anal or 
genital opening of the victim with any object or 
any other part of the body. 
2. The invasion was committed by force, or by 
threat of force or coercion, such as that caused by 
fear of violence, duress, detention, psychological 
oppression or abuse of power, against such person 
or another person, or by taking advantage of a 
coercive environment, or the invasion was 
committed against a person incapable of giving 
genuine consent. 
3. The conduct was committed as part of a 
widespread or systematic attack directed against a 
civilian population. 
4. The perpetrator knew that the conduct was part 
of or intended the conduct to be part of a 
widespread or systematic attack directed against a 
civilian population. The Rome Statute and 
Elements of Crime continue the international 
criminal law’s trend of prosecuting rape as a crime 
against humanity (ICTY Statute, art 5(g); ICTR 
Statute, art 3(g)). Prosecutor v Akayesu initiated 
this legal construction of rape characterized by its 
widespread and systematic targeting of civilians 
(Carson 2011, 1220) - the chapeau element to the 
offence (Rome Statute, art 7(1). In Prosecutor v 
Kunarac it was held that the physical act of rape 
need not be widespread or systematic, so long as it 
occurred within a widespread or systematic attack 
on civilians (Prosecutor v Kunarac, para 407). 

Thus Article 7 advances the traditional protection 
that the law has provided for rape victims. 
As an indication of the growing concern for 
asymmetrical warfare, Article 7 covers both state 
and non-state actors in peacetime (Rome Statute, 
arts 1, 2(a)). When defining widespread or 
systematic, the Rome Statute mentions that acts 
must occur ‘pursuant to or in furtherance of a State 
or organizational policy to commit such [an] attack’ 
(Rome Statute, art 7(2)(a)). Joseph notes the 
important insertion of organizational policy which 
grants the Court jurisdiction over non-state actors 
(Joseph 2008, 72). This is particularly important 
because armed conflict is increasingly intrastate 
and involves non-state actors and non-combatants.2 
To prevent impunity, the Rome Statute covers non-
state actors and applies in peace and war, as a 
response to the changing nature of conflict. 
Another benefit is that the widespread or 
systematic element of a crime against humanity 
may see military and political leaders more readily 
prosecuted. This is in stark contrast to the charge 
of rape as a war crime, which can be brought 
against any individual perpetrator. To prevent 
impunity, it is important that the root causes of the 
criminality offending behavior are addressed. If 
sexual violence is a policy perpetuated by the 
political and military elite, it is important that the 
liability for these crimes is placed squarely upon 
those individuals. The actual perpetrators of the 
physical act are also culpable, but in a different 
way which can sometimes be derived from the 

                                                           
2 Under customary international humanitarian law, 
special protections are granted to civilians. The laws of 
distinction outline the differences between civilians and 
combatants. However, with the rise of non-state actor 
participation in armed conflict, the laws of distinction 
are being broken down as the tools used to distinguish 
between civilians and combatants may no longer be 
good indicators. Examples of these tools are the 
presence of uniforms, strict reporting lines and whether 
the force considers themselves an army: International 
Committee for the Red Cross, Customary IHL: Chapter 
I – Distinction between civilians and combatants (2014) 
<https://www.icrc.org/customary-
ihl/eng/docs/v1_cha_chapter1>. 
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policies that they were compelled to implement.3 
However this rationale for criminalization can be 
problematic when chains of command breakdown, 
it may be more difficult to sufficiently prove 
liability for leaders. Nevertheless, there are 
important developments created by Article 7, 
which has aligned the elements with the changing 
nature of conflict. 
 
2.  Article 8 (2) (b) (xxii)-1 – Elements of Crime - 
War crime of rape 
1. The perpetrator invaded the body of a person by 
conduct resulting in penetration, however slight, of 
any part of the body of the victim or of the 
perpetrator with a sexual organ, or of the anal or 
genital opening of the victim with any object or 
any other part of the body. 
2. The invasion was committed by force, or by 
threat of force or coercion, such as that caused by 
fear of violence, duress, detention, psychological 
oppression or abuse of power, against such person 
or another person, or by taking advantage of a 
coercive environment, or the invasion was 
committed against a person incapable of giving 
genuine consent. 
3. The conduct took place in the context of and 
was associated with an international armed conflict. 
4. The perpetrator was aware of factual 
circumstances that established the existence of an 
armed conflict. 
 
The introduction of rape as a war crime is a novel 
codification of customary international 
humanitarian law by the Rome Statute and 
Elements of Crime. War crime rape must occur 
with sufficient proximity to armed conflict (Rome 
Statute, art 8(2)(b)). Article 8 covers both 
international and non-international armed conflict, 
drawing together two formerly disparate areas of 
customary international humanitarian law.4 

                                                           
3 It is acknowledged that some combatants will always 
exceed their mandate and the parameters orders. For a 
discussion of this in relation to Private Lynndie England 
at Abu Ghraib see Jasbir K Puar, ‘Abu Ghraib: Arguing 
against Exceptionalism’, (2004) 30(2) Feminist Studies 
522. 
4 The Geneva Conventions only applied to ‘all cases of 
declared war or of any other armed conflict which may 

Historically, sexual violence as a war crime was 
prosecuted under provisions regarding the 
protection of honor (De Than 2003, 349).5 The 
ICTY Statute omitted rape as a war crime, and the 
ICTR Statute mentioned it as an element to the 
‘outrage upon personal dignity’ war crime (art 
4(e)). The case law has since pushed for the 
codification of a standalone rape war crime, with 
Prosecutor v Furundzija (para 172) beginning this.  
Joseph argues that the Rome Statute is the ‘first 
time that sexual violence has been associated with 
grave breaches of the Geneva Conventions’ (2008, 
74). By characterizing rape as a war crime, in, and 
of itself, the Rome Statute symbolically and 
factually provides necessary significance to this 
crime. 
Article 8 progressively allows for the prosecution 
of individual rapes. The chapeau element is not the 
‘widespread or systematic’ approach adopted in 
Article 7.6 Rather the offences must occur 
proximate to armed conflict (Rome Statute, art 
8(2)). This allows for the prosecution of 

                                                                                           
arise between two or more of the High Contracting 
Parties, even if the state of war is not recognized by one 
of them’: Geneva Convention (I) For The Amelioration 
Of The Condition Of The Wounded And Sick In Armed 
Forces In The Field, opened for signature 12 August 
1949, 75 UNTS 31 (entered into force 21 October 1950) 
art 2. Common Article 3 to all Geneva Conventions 
applied to all forms of armed conflict, and the 
Additional Protocol II to the Geneva Conventions also 
applied to non-international armed conflict. Common 
Article 3 and the Additional Protocols were not initially 
granted the same standing as the war crimes provisions 
of the Geneva Conventions. This led to some small 
divergences in international humanitarian law regarding 
what was criminalized in the respective forms of armed 
conflict and their elements. 
5 See also Geneva Convention (IV) relative to the 
Protection of Civilian Persons in Time of War, opened 
for signature 12 August 1949, 75 UNTS 287 (entered 
into force 21 October 1950) art 27; Protocol Additional 
to the Geneva Conventions of 12 August 1949, and 
relating to the Protection of Victims of International 
Armed Conflicts (Protocol I), opened for signature 8 
June 1977, 1125 UNTS 3 (entered into force 7 
December 1978) art 76(1); Protocol Additional to the 
Geneva Conventions of 12 August 1949, and relating to 
the Protection of Victims of Non-International Armed 
Conflicts (Protocol II), opened for signature 8 June 
1977, 1125 UNTS 609 (entered into force 7 December 
1978) art 4(2)(e). 
6 Compare Rome Statute art 7(1) with art 8(1). 



 40 

perpetrators who may unaware of the context of 
their attack. Particularly in asymmetrical conflict, 
where it can be difficult to prove stable chains of 
command, Article 8 provides flexibility for 
Prosecutors to still charge rape. The ICC must ‘in 
particular’ focus on crimes which are ‘part of a 
plan or policy or as a part of a large scale 
commission of crime’ (Rome Statute, art 8(1)). To 
satisfy this element, the rape must occur as part of 
a serious criminal activity. As rape is considered a 
grave breach of the Geneva Conventions, the mere 
fact that it has happened could potentially prove 
this (Prosecutor v Furundzija, para 172). 
Therefore, individual acts of rape can be 
prosecuted under Article 8 which makes rape as a 
war crime much broader in scope than rape under 
Article 7. 
The most theoretically significant development of 
Article 8 is the removal of historically pervasive 
references to women’s honor and dignity. 
International humanitarian law has previously 
privileged the protection of female dignity and 
honor in provisions that omitted consideration of 
male victims.7 This derives from an essentialized 
assumption that only women could be sexual 
violence victims and that the rapist’s actions strip 
the victim of honor and dignity as a person 
(Coomaraswamy 2003, 91; 97-98). This legal 
severance between notions of rape, dignity and 
honor assists in remedying false assumptions and 
in constructing the restorative narrative that 
survivors never lost their inherent honor and 
dignity as humans (Andric-Ruzicic 2003, 103; 
111). It is naïve to suggest that because the legal 
links between rape, honor and dignity have been 
severed, these assumptions are now eradicated. 
However, the developments of the Rome Statute 
show movement in the right direction towards 
affecting gender justice. 
The previous analysis focused upon the differences 
between rape as a war crime and crime against 
humanity. However, there are many positive 
developments common to both Articles 7 and 8. 
The actus reus, in element 1, is framed to 
encompass people of all genders as potential 

                                                           
7 For examples, see Geneva Convention (IV) art 27; 
Protocol I art 76(1); Protocol II art 4(2)(e). 

perpetrators or victims. Additionally, the wording 
regarding penetration in element 1 criminalizes the 
use of any sexual organ, other body part or foreign 
object’s, insertion into any human orifice. This 
language ensures that all forms of penetration are 
criminalized, including the historically omitted 
homosexual violence. This gender neutral 
approach provides a broader scope for 
prosecutions. 
Element 2 draws together the jurisprudence 
regarding whether a coercive environment or 
absence of consent is required to prove rape. 
Prosecutor v Akayesu first defined rape as ‘a 
physical invasion of a sexual nature, committed on 
a person under circumstances which are coercive’ 
(para 688). Rather progressively, the Akayesu 
Court defined rape in a way that was not reliant on 
particular genders and body parts (Prosecutor v 
Akayesu para 686). The Akayesu Court drew an 
analogy between torture and rape, as crimes which 
are both ‘used for such purposes as intimidation, 
degradation, humiliation, discrimination, 
punishment, control or destruction of a person’ 
(para 597). Conversely, the formulaic definition of 
Prosecutor v Furundzija (para 185) essentialized 
rape as: 
 
i) sexual penetration, however slight:  

(a) of the vagina or anus of the victim by the penis of 
the perpetrator or any other object used by the 
perpetrator; or  

(b) of the mouth of the victim by the penis of the 
perpetrator;  

(ii) by coercion or force or threat of force against the 
victim or a third person. 
 
Prosecutor v Muhimana, finally drew together 
these approaches to defining rape which had 
created fragmented jurisprudence. The Court 
explicitly held that there was no inconsistency 
between Akayesu and Furundzija, stated that: 
 
[C]oercion is an element that may obviate the 
relevance of consent as an evidentiary factor in the 
crime of rape. Further, this Chamber concurs with 
the opinion that circumstances prevailing in most 
cases charged under ICL, as either genocide, 
crimes against humanity, or war crimes, will be 
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almost universally coercive, thus vitiating true 
consent (para 546). 
 
The Muhimana formulation closely resembles 
what has been codified through common element 2. 
This ensures that victims will not unnecessarily 
have to recount their experiences when there is 
clear evidence of universal coercion. MacKinnon 
argues that defining rape in terms of coercion 
subverts power relations as it focuses on ‘power – 
domination, [and] violence’ compared with 
consent based approaches focusing on ‘love or 
passion gone wrong’ (MacKinnon quoted in 
Munro 2010, 21). The coercion approach ensures a 
contextualized understanding of the violence, 
while the consent approach can narrowly ignore 
this. That being said, the Rome Statute does not 
negate the importance of individual autonomy and 
consent. 
Accordingly, the conclusion of the Rome Statute 
brought great cause for hope to the international 
legal community as it drew together the 
progressive elements of past legal instruments and 
decisions into one document. This document 
would then provide the framework for the 
prosecutions of sexual violence at the ICC in an 
unprecedentedly broad manner.  
 
The Cases 
After the creation of the reformist Rome Statute in 
1998, the ICC began hearing cases in 2002. This 
paper will consider the first two cases decided 
Lubanga in 2012 and Katanga in 2014, to 
demonstrate how the strong reforms of the Rome 
Statute fared in Court. 
 

Prosecutor v Lubanga 
In 2012, Thomas Lubanga Dyilo, commander of a 
Congolese paramilitary group, was sentenced to 
fourteen years’ imprisonment for the war crime of 
using child soldiers throughout 2002-2003. 
Controversially, Lubanga was not charged with 
crimes of sexual violence, despite the extensive 
evidence. The trial commenced in January 2009, 

following Confirmation of Charges in January 
2007.8 
In Lubanga, the then Prosecutor, Luis Moreno-
Ocampo, adopted the policy of selective 
prosecution. In situations where there was a short 
investigative timeframe, the Prosecutor would 
focus on a few charges and ensure that they 
succeeded instead of gathering all possible 
evidence and expansively charging (Chappell 2014, 
187). The Prosecutor proceeded on this narrow 
basis despite clear and extensive evidence of 
sexual violence drawn to his attention by civil 
society organizations (Chappell 2014, 188). Thus 
the first failure for gender justice in this trial was 
the decision to refrain from charging sexual 
violence crimes. 
In 2009, after hearing evidence and witness 
testimony regarding sexual violence, Counsel for 
the Victims applied to the Trial Chamber to 
recharacterize the charges. Under Regulation 55, 
the Court has jurisdiction to recharacterize charges 
to conform to the admitted evidence.9 This 
application succeeded, and the Court notified 
parties of its intent to recharacterize and include 
charges of sexual violence (Merope 2011, 316). 
However, an interlocutory appeal was lodged. The 
Appeals Chamber overruled the decision, finding 
that recharacterization cannot exceed the facts 
outlined in the Pre-Trial Chamber’s confirmed 
charging documents (Merope 2011, 317). The 
substantive decision on recharacterization was 
remitted to the Trial Chamber which refused the 
application as the initial documents produced by 
the Prosecutor failed to include evidence of sexual 
violence (Chappell 2014, 188). Thus the 
Prosecutor’s failure to include available evidence 
of sexual violence at first instance precluded any 
recharacterization of charges. 

                                                           
8 Following an investigation, the Prosecutor is required 
to bring evidence to the Pre-Trial Chamber of the ICC 
which will either confirm or reject the charges that the 
Prosecutor seeks to bring against the accused. This 
mirrors the committal proceedings in Australian Courts: 
Rome Statute part V. 
9 This power derives from: Regulations of the Court, 
Doc No ICC-BD/01-02-07 (adopted 26 May 2004, as 
amended on 14 June 2007 and 14 November 2007) reg 
55. 
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Throughout the trial, the judges became 
increasingly frustrated by the Prosecutor’s reliance 
on sexual violence evidence. In 2010, Judge 
Fulford prevented the Prosecutor’s repeated 
attempts to ask questions about sexual violence, as 
the evidence was irrelevant to the charges before 
the Court (Lubanga Transcript of Argument, 72, at 
lines 9-15). In closing statements, the Prosecutor 
explained that the evidence of sexual violence that 
he continued to lead was to prove the use of child 
soldiers (Lubanga Transcript of Argument, 50-56). 
His argument was rejected by the Court. 
Accordingly, the Lubanga trial saw tensions 
between the judges, who wanted to hear sexual 
violence charges but were hamstrung by procedure, 
and the Prosecutor, who persistently called 
evidence of these crimes, despite his failure to 
charge. 
The judges were scathing of the poor prosecutorial 
practice in their verdict and sentence. The Court 
unanimously found Lubanga guilty of all charges, 
and sentenced him to fourteen years’ 
imprisonment (Prosecutor v Lubanga, paras 92-
104). In sentencing, the Court stated: 
The Chamber strongly deprecates the attitude of 
the former Prosecutor in relation to the issue of 
sexual violence. He advanced extensive 
submissions as regards sexual violence in his 
opening and closing submissions at trial, and in his 
arguments on sentence he contended that sexual 
violence is an aggravating factor that should be 
reflected by the Chamber. However, not only did 
the former Prosecutor fail to apply to include 
sexual violence or sexual slavery at any stage 
during these proceedings, including in the original 
charges, but he actively opposed taking this step 
during the trial when he submitted that it would 
cause unfairness to the accused if he was convicted 
on this basis (para 60). 
The Court’s extraordinary remarks followed their 
lament of their inability to consider evidence of 
sexual violence due to poor prosecutorial practices 
(Prosecutor v Lubanga, para 629). The judges 
were scathing of the Prosecutor’s conduct in 
Lubanga. 
Judge Elizabeth Odio Benito handed down a 
strong separate opinion. Benito took issue with key 
elements of the verdict which effectively silenced 

witnesses who mentioned sexual violence by 
preventing consideration of their evidence on 
procedural grounds (Benito Dissenting Opinion, 
paras 14-17). Benito held that evidence of sexual 
violence was relevant to Lubanga’s use of child 
soldiers (para 16). Benito was particularly 
conscious of ensuring that justice is done and seen 
to be done, stating that ‘[i]nvisibility of sexual 
violence in the legal concept leads to 
discrimination against the victims …who 
systematically suffer from this crime as an intrinsic 
part of the involvement with the armed group’ 
(para 16) Thus Benito’s opinion demonstrates 
strong gender sensitivity and further demonstrates 
the Court’s frustration this case. 
Accordingly, the Lubanga decision demonstrates a 
manifest failure in delivering gender justice caused 
by the Prosecutor’s omission of sexual violence 
charges. Counsel for the Victims and the judges 
attempted to rectify this, but were prevented from 
recharacterizing. Overall Lubanga failed to 
provide a positive outcome for gender justice. 
Optimists suggest that there are positive signs such 
as the representation of victims and the fact that 
any evidence was even heard about sexual 
violence (Chappell 2014, 183). However, 
ultimately, the trial took too long, the sentence was 
too short and no charges of sexual violence were 
laid. Crucially, the Prosecutor’s poor practice 
inhibited the attempts of other parties from 
rectifying this problem. 
 
Prosecutor v Katanga 
In May 2014, Germain Katanga, an Ituri 
Congolese rebel commander, was sentenced to 
twelve years’ imprisonment for crimes against 
humanity and war crimes of murder, pillage and 
mass killing in the village of Bogoro in 2003. 
Katanga’s charges were confirmed in September 
2008 and his trial commenced in November 
2009.10 

                                                           
10 The original judgment is in French. Most remarks 
here are based on the official summary of the judgement 
published by the ICC in English: Prosecutor v Katanga 
(Summary Judgement) (International Criminal Court, 
Trial Chamber II, Case No ICC-01/04-01/07, 8 March 
2014). There are some direct quotes from the judgement, 
these are based on the translations completed by the 
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Katanga was found guilty in his capacity as an 
accomplice, after his charges were recharacterized 
down from principal, due to insufficient evidence 
(Prosecutor v Katanga, 4). The majority, Judges 
Diarra and Cotte, acquitted Katanga of rape 
(Prosecutor v Katanga, 29). Judge Van den 
Wyngaert acquitted Katanga of all charges (Ven 
den Wyngaert’s Minority Opinion). The 
evidentiary issues principally concerned the nature 
of Katanga’s command and control of the group. 
Katanga was acquitted of both rape as a war crime 
and crime against humanity. However, Judges 
Diarra and Cotte found that rape was established 
beyond reasonable doubt, but perpetrated by others 
(Prosecutor v Katanga, para 36). In drawing this 
conclusion, the Court expressly adopted the 
Elements of Crime. The Court held that the first 
element could be proven even if an individual does 
not undertake the penetration themselves. It is 
sufficient if ‘the perpetrator is himself penetrated’ 
or ‘brings about the penetration’ (Prosecutor v 
Katanga, para 963). The Court found that absence 
of consent is not an essential element, and that it is 
‘sufficient to demonstrate one of the circumstances 
of a coercive nature’ (para 966). The Court 
affirmed the requirement for a crime against 
humanity that there must be a widespread or 
systematic attack against a civilian population 
(para 967). Similarly, to be a war crime the attack 
must be part of an armed conflict (para 968). 
The Court clarified the mens rea element, noting 
that the accused must have intent and knowledge. 
The Court noted that it is: 
 
[N]ecessary to demonstrate that the perpetrator 
‘intentionally [took] possession of the body of the 
victim’ through deliberate action or failure to act: 
‘(1) resulting in penetration; or (2) while he was 
aware that penetration would occur in the 
ordinary course of events. Furthermore, […] the 

                                                                                           
Women’s Initiative for Gender Justice: Women’s 
Initiatives for Gender Justice, ICC partially convicts 
Katanga in third Trial Judgment acquitting Katanga of 
rape and sexual slavery (16 May 2014), International 
Justice Monitor, < 
http://www.ijmonitor.org/2014/05/icc-partially-
convicts-katanga-in-third-trial-judgment-acquitting-
katanga-of-rape-and-sexual-slavery/>. 

perpetrator must have known that the act was 
committed by force, threat of force, coercion’ 
(paras 976-977). 
 
For the count of rape as a crime against humanity, 
the accused must know that the conduct was or 
intended to be, part of a widespread or systematic 
attack against civilians (Prosecutor v Katanga, 
paras 983-984). For the war crime, the accused 
must have known that the attack was part of an 
armed conflict (paras 983-984). Therefore, 
Katanga provides an initial insight in the way that 
the ICC interprets the rape provisions within the 
Rome Statute. 
Coercion was relied on to satisfy the second 
element. For Witness 132, the Chamber held that 
the survivor was ‘in a state of total submission’ at 
the time of her vaginal rape by six combatants, to 
the extent that she believed that she would be 
killed if she did not comply with her attacker’s 
demands (Prosecutor v Katanga, paras 989-990). 
Witness 249, also vaginally raped by six 
combatants, was assaulted, raped and threatened 
with death as she pleaded to be killed (para 993). 
Witness 353 witnessed other murders, was 
vaginally raped, and then forced to carry looted 
goods for her attackers (paras 1014-1016). Witness 
353 testified that she had ‘no other option than to 
obey’ (paras 1014-1016). This small snapshot of 
the evidence, demonstrates how the Judges 
determine the presence of coercion, which firmly 
places the conduct of the accused at the forefront 
of the trial. 
Despite the evidence, the Court remained unable to 
convict. The evidence failed to demonstrate 
proximity between Katanga as commander and the 
physical actors. Despite the fact that Katanga was 
considered the ‘President’ of the group, the Court 
could not find that he exercised exclusive control 
over the troops and their daily operations, or even 
the existence of an effective chain of command 
(Prosecutor v Katanga, paras 50-52). This lack of 
command structure led to Katanga’s acquittal. 
Heller (2014) is scathing of the Prosecutor, 
arguing that the Court outright rejected his 
arguments, to such an extent that they 
recharacterized the charges to ensure that Katanga 
was found guilty of something. Katanga was 



 44 

initially charged as a principal; however early in 
the proceedings the Court recharacterized the 
charges to accessory to fit the evidence 
(Prosecutor v Katanga, para 4). At the trial’s 
commencement, the Women’s Initiatives for 
Gender Justice presented evidence that the raped 
women within the Bogoro region were assigned 
officer husbands, which clearly demonstrates 
actual knowledge of sexual and gender crimes by 
commanders like Katanga (Women’s Initiative for 
Gender Justice, 2014). So instead of outright 
dismissing the charges, the judges, through 
recharacterization, ensured that Katanga would at 
least be found guilty of some crimes, just not rape. 
This case demonstrates the flaws within the 
prosecutorial practice leading to an 
overwhelmingly negative outcome. Usefully, the 
Court interpreted, for the first time, the provisions 
regarding rape. However, despite finding enough 
evidence to prove that these crimes occurred 
beyond reasonable doubt, Katanga was acquitted 
due to insufficient evidence of command 
responsibility. The final outcome is disappointing 
for victims, and those who held high hopes for 
gender justice. 
Evidently, there is a disjuncture between the 
written law and practice. The Rome Statute 
adopted some of the most progressive aspects of 
the previous international criminal law. It has an 
extensive list of crimes with gender sensitive 
elements which cease to essentialize rape in armed 
conflict. However, the first two cases to reach 
guilty verdicts fail to provide gender justice. 
Lubanga was not initially charged with sexual 
offences, an error that could not be overcome by 
the Court. Katanga saw poor prosecutorial practice 
and evidence gathering prevent any chance at a 
rape conviction. So the law and practice lead to 
divergent outcomes for gender justice. The law is 
very progressive and gender sensitive. But the 
prosecutorial practice stymies any of its benefits. 
Following the decisions in these two cases, the 
high hopes that the international community had 
for the ICC could easily descend into feelings that 
the Court was becoming yet another hopeless case 
for gender justice. 
 
 

Making Sense of the Phenomenom 
This section draws out the conclusion that the ICC 
is failing to deliver on gender justice as a result of 
a disjuncture between the Rome Statute’s strong 
reforms and its implementation. This section will 
particularly attempt to explain why this happens 
through the concept of an entrenched rape schema. 
It will conclude by outlining some indicators 
showing that the practice is finally converging 
with the Rome Statute’s aims and reforms for 
gender justice. 
 
The Progressive Nature of the Rome Statue 
The Rome Statute progressively criminalizes rape 
in armed conflict. It incorporates a range of novel 
crimes including rape as a war crime and a non-
specific offence of sexual violence. It combines a 
range of competing rulings into comprehensive 
definitions of rape, providing gender sensitivity 
and flexibility.11 The definitions established by the 
Rome Statute cover penetration by bodily organs 
or other implements and are sufficiently flexible to 
allow prosecutions of offences committed by, and 
against, persons of any gender. Most crucially, for 
the first time in international criminal law, the 
Rome Statute defines gender and accepts its 
socially constructed nature (art 7(3)). Symbolic as 
this may be, it is an important step for affecting 
gender justice in a jurisdiction which has often 
been marred by essentialized notions of inherent 
masculinity and femininity. 
The Rome Statute also introduces strong 
evidentiary rules for the victim’s protection. The 
ICC Registry includes a Victims and Witnesses 
Unit (art 43(6)), which is responsible for the 
protection of victims and their families. All staff 
within this unit are required to have specific 
expertise in dealing with trauma – some of which 
are also required to be sexual violence specialists 
(Rome Statute, art 68). Joseph indicates that this 
Unit ‘does not assume a passive role in 
proceedings’, as it advises the Prosecutor and 
Court on its expert field from the commencement 
of an investigation through to assisting in the 
delivery of mandated reparations works (Joseph 

                                                           
11 See Rome Statute arts 7(3), 7(1)(g), 8(2)(b)(xxii), 
8(2)(e)(vi). 



 45 

2008, 98). Additionally, Article 68 places an 
overarching obligation on the ICC to ‘protect the 
privacy, dignity, physical, and psychological well-
being and the security of the victims and 
witnesses’. Thus the Rome Statute takes a holistic 
approach to the protection of victims which 
extends beyond charging particular crimes and the 
courtroom. 
Furthermore, the victims are able to participate 
within all ICC proceedings. Article 68(3) allows 
victims to be admitted as a party to proceedings if 
it will not prejudice the accused’s rights and there 
is a demonstrated ‘personal interest’. This novel 
invention of the Rome Statute often means that 
there are three parties to the Court proceedings, the 
Prosecutor, the Defense and Counsel for the 
Victims. There is also recourse for the victims to 
seek reparations.12 Consequently, there are 
enhanced rules of evidence to protect victims. Rule 
63(4) and Rule 70 prevent the need for 
corroboration of rape evidence. Rule 71 also 
prevent the introduction of evidence regarding the 
sexual history of the victim. Therefore, the Rome 
Statute provides representation for victims in 
proceedings against their alleged attacker and even 
recourse to seek reparations, whilst being protected 
by strong rules of evidence.  
It is nearly universally acknowledged that the ICC 
is a positive development for the prosecution of 
sexual violence. It introduces strong reforms to the 
law and procedure in a gender conscious manner. 
Nevertheless, the prosecution rates, and practice of 
the law fails to deliver on these reforms. 
 
Prosecutorial Deficiencies 
Despite the Rome Statute’s impressive legal 
reforms and the enduring prevalence of sexual 
violence, rape prosecutions in the ICC are failing. 
Over the ICC’s 12-year history, there have only 
been two guilty verdicts. Much can be said about 
                                                           
12 Following the delivery of a sentence, the Trial 
Chamber will set a further date to hear submissions 
from all parties on reparations. The judges will then 
deliver a judgement on reparations outlining the 
quantum and where the funds will be distributed. They 
will also outline the goals and objectives to be met with 
the use of the funding and method for their distribution. 
The Court also outlines the reporting and oversight 
mechanisms too: Rome Statute art 75. 

the slow wheels of justice in the Court which has 
only decided three cases over 12 years, but when 
all of the cases decided upon have occurred in the 
Democratic Republic of Congo where the instance 
of conflict rape remains staggeringly high, it begs 
the question: where is the victim’s justice? There 
appears to be impunity for these crimes. Lubanga 
was not charged with sexual violence, and Katanga 
was acquitted. Furthermore, the lengths of their 
prison sentences in light of their crimes are 
incredibly short, with Lubanga receiving fourteen 
years’ imprisonment and Katanga, twelve years. 
The gender justice record of this Court, despite its 
progressive foundations, is poor. Indeed, the 
justice record of the Court as a whole is 
questionable. The accused are kept in custody 
before and throughout the trial13 - which becomes 
a period of years - without being found guilty, and 
the crimes are not being charged in totality. Why is 
the ICC in practice, failing to uphold the reformist 
Rome Statute? Why is there a disjuncture between 
the written law and practice? 
 
The Rape Schema 
Julia Quilter (2011) has attempted to theoretically 
engage with a similar disconnect in the state of 
New South Wales (NSW), Australia. Within this 
jurisdiction there has been significant legal reform 
to affect greater justice for rape victims (Quilter 
2011, 27-28). Nevertheless, the legal practice 
prevents these reforms from achieving their 
outcomes. Quilter instructively highlights that: 
[W]hat has been increasingly recognized is that 

‘reforming’ the law may potentially improve the 
situation of rape complainants, yet it relies 
precariously upon the practices… [R]ape laws, are 
being circumvented by the practices of the law 
(2011, 26).  
Quilter suggests that overruled and repealed 
gendered rape laws remain the dominant force 
within the trial and form a rape schema which 
latently works against the reforms (2011, 26). 

                                                           
13 For example, Lubanga was transferred to The Hague 
in 2006, and did not receive a guilty verdict until 2012: 
Prosecutor v Lubanga (Judgement) (International 
Criminal Court, Trial Chamber I, Case No ICC-01/04-
01/06-2842, 14 March 2012). 
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Quilter notes that this rape schema is powerful 
insofar as it: 
[R]econsolidated lies in its ability to subsume the 
specificities of any particular event, in effect 
erasing other information relevant to the 
uniqueness of the situation through which another 
narrative might be created (2011, 30).  
Accordingly, the rape schema becomes prohibitive 
as it prevents the reconstitution of narratives in 
ways that align with theoretically and empirically 
sound accounts of sexual violence and provides 
more just outcomes. 
The dominant features of the rape schema in NSW 
are based upon now discredited rules of law which 
were predicated upon false gendered assumptions. 
Quilter highlights four main components: 
remoteness of location, presence of physical injury, 
delay in complaint, and evidence of past sexual 
conduct (2011, 31). These factors remain 
pervasive because of legal practitioners repeated 
use of these practices in rape trials (Quilter 2011, 
26). Quilter importantly views this schema as an 
implicit assumption of both the prosecution and 
defense, which is required for its perpetuation 
(2011, 26). Therefore, there are a set of 
assumptions which have endured, despite 
legislative repeal and removal, and continue to 
cause injustice for rape victims. 
The rape schema is also useful for analyzing 
international criminal law. All of the components 
that Quilter identifies within NSW are similarly 
relevant.14 A particularly pervasive one has been 
the presence of physical injury, which is still raised 
in Court despite repeated rejection (Prosecutor v 
Kunarac, paras 128-129). Another factor within 
the international criminal law’s rape schema is 
proof that the victim’s honor or dignity was 
destroyed, which can lead to particularly grueling 
testimony from victims.15 However, the most 
sinister is the notion that sexual violence is of 
lesser importance than traditional war crimes, 
crimes against humanity or genocide, and therefore 
not prosecuted (Prosecutor v Lubanga). This is 
clearly evident within Lubanga. Implicit in the 

                                                           
14 See Chappell (2014) for an outline of the similarities. 
15 See Geneva Convention (IV) art 27; (Protocol I) art 
76(1); (Protocol II), art 4(2)(e). 

Prosecutor’s closing statement was the notion that 
evidence of sexual violence is only useful insofar 
as is assists in proving another crime, and not rape 
(Prosecutor v Lubanga, paras 50-56). Chappell 
quotes Moreno-Ocampo’s justification, where he 
states, ‘I had strong evidence about child soldiers. 
I was not ready to prove the connection between 
the killings and the rapes’ (Chappell 2014, 187). In 
gathering evidence, Moreno-Ocampo made value 
judgements about priorities. Clearly he privileged 
child soldier charges over rape. It was not a case 
where there was no evidence of rape, as this was 
presented to him beforehand by non-governmental 
organizations (Chappell 2014, 187-88), and 
repeatedly at trial (Prosecutor v Katanga, 72). In 
Katanga, there were evidentiary issues for all 
charges before the Court which caused a 
recharacterization (para 29). However, the only 
recharacterized charges that failed before the Court, 
were rape as a crime against humanity and war 
crime (para 29). Again, this demonstrates selective 
evidence gathering based on an implicit 
assumption that sexual violence is of lesser 
importance than other crimes. Sexual violence 
under the Rome Statute is specifically of equal 
importance to other crimes as it is now a 
standalone war crime and crime against humanity. 
Therefore, the rape schema in international 
criminal law uses latent gendered assumptions 
which prevent the full implementation of the Rome 
Statute’s gender justice reforms. The rape schema, 
embedded through the Prosecutor, causes the 
dissonance between law and practice. 
Further understandings from critical theory are 
illustrative in explaining how the rape schema 
endures beyond repeal. Quilter notes that: 
 
The resilience of the legal profession, … has 
shifted an emphasis on ‘law reform’ per se 
towards multidimensional intervention particularly 
pedagogical intervention … [I]n order to change 
the practices of the law we need to change the 
things legal subjects ‘know’ and how they perform 
that (embodied) knowledge (Quilter 2011, 49-50). 
 
To explain this, Quilter draws upon the work of 
Jacques Derrida on iterability or ‘readability of the 
mark’, which is defined as ‘its repeatability in 
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which repetition is never self-same’ (2011, 51). 
For Derrida, the meaning of any symbol can be 
detached from the author’s intention (Quilter 2011, 
51-52). Thus when affecting law reform, the new 
mark becomes clothed in the meaning of the 
repealed mark. For sexual violence in international 
criminal law, this meaning has become entrenched 
through essentialized views of masculinity and 
femininity which prevailed for most of the last 
century (Prosecutor v Furundzija, 195). These 
notions are only presently being deconstructed 
through theories like social constructivism 
(Skjelsbaek 2001, 225). So the iterability of the 
ideas to be repealed is significantly stronger than 
that of the law reform. 
Further theorizing about the stickiness of 
iterability, Quilter draws upon Pierre Bourdieu’s 
concepts of the field and habitus. Bourdieu’s field 
is a ‘series of structuring forces upon interactions, 
“a set of objective power relations…imposed on 
all those who enter”’ Bourdieu quoted in Quilter 
2011, 53). The habitus is an ‘embodied history, 
internalized as a second nature and so forgotten as 
history [sic]’ (Bourdieu 1990, 54). Together, the 
habitus and field, are the colloquial, unwritten, 
“rules of the game”, which are never made explicit; 
but are entrenched in practice and understood by 
all participants. In this way, they are a power 
relation which serves to discipline the actors into 
conformity with their requirements (Quilter 2011, 
53). This is evident through the Lubanga and 
Katanga cases analyzed above, as despite the 
significant law reforms, sexual violence was either 
not charged or failed to be proven. Therefore, to 
ensure that law reform sticks in practice, its 
iterability must outweigh the iterability of previous 
marks. To ensure that this occurs, the habitus and 
field of international criminal law must at least be 
considered, and perhaps even changed itself. 
Iterability, habitus and field all play a significant 
role in determining whether the law as written and 
in practice will be effectively reformed.  
 
Distinctions between NSW and the ICC 
A marked distinction between the ICC and NSW is 
that the ICC is a relatively new Court with few 
decided cases. This means that the ICC’s habitus 
and field remains malleable. The Court’s structure 

also throws off balance the previous habitus and 
field of international criminal law practiced in the 
ad hoc tribunals.16 Formal representation of 
victims within proceedings disrupts the flow of 
iterability that would have been prevalent in 
previous tribunals as it injects a new actor into the 
Court thus altering the legal practice (Rome Statute, 
68(3). Furthermore, another party to the ICC 
proceedings, the judiciary, also appears to be 
progressive and diverse, which is markedly 
different to NSW. 
Clear evidence that the habitus and field of the 
ICC is different to that which has dominated 
international criminal law is the diversity within 
the judiciary. A key feature of the NSW 
jurisdiction is judicial conservativism and lack of 
diversity (Quilter 2011, 27). Conversely on the 
current make up, six of the sixteen ICC judges 
(including the President and two Vice Presidents) 
and the Prosecutor are female. Ten of the judges 
are also from non-Western cultures. Of the judges 
from Western cultures, only one is from a 
dominantly English speaking country. Of the 
twenty-two former judges eight were female,17 and 
one, openly homosexual. Only eleven were from 
Western cultures, and only four from dominantly 
English speaking countries. Chappell notes how 
exceptional these statistics are in international law, 
given that: 
 
[S]ince its inception in 1922, the 15-member 
International Court of Justice only ever had one 
permanent female judge… [and] at both UN ad 

                                                           
16 Prior to the creation of the ICC, the ICL was 
developed by the International Military Tribunal at 
Nuremberg, the International Military Tribunal for the 
Far East, the International Criminal Tribunal for the 
Former Yugoslavia, the International Criminal Tribunal 
for Rwanda, the Special Court for Sierra Leone, the 
Extraordinary Chambers in the Courts of Cambodia, 
and the Special Tribunal for Lebanon. The International 
Court of Justice and domestic courts also hear cases on 
ICL from time to time. 
17 For more information on the Judges see International 
Criminal Court, Former Judges (2014) < 
http://www.icc-
cpi.int/EN_Menus/icc/structure%20of%20the%20court/
chambers/the%20judges/pages/former%20judges.aspx>  
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hoc tribunals, there has been at most three women 
judges out of 14 (2010, 487).  
 
Therefore, the habitus and field of international 
criminal law has likely shifted with the creation of 
the ICC. This is evident through the radically 
diverse composition of the bench. In any event, 
even if the habitus and field have not shifted, such 
diversity is bound to cause its amendment, as there 
is strong evidence that women bring a different 
approach to judging (Davies 2012, 489-492). To 
allow for diversity on the bench, there must 
already be a difference in the habitus and field of 
the ICC. 
Even though the implementation of gender justice 
is presently poor, there remains cause for hope, as 
not only the Rome Statute but the structure of the 
ICC appears to be amenable to change. In 2014, 
the current Prosecutor, Fatou Bensouda,18 released 
a Policy Paper on gender and sexual crimes which 
signals a shift away from Moreno-Ocampo’s 
approach (Chappell 2014, 187). Moreno-Ocampo 
rarely spoke or wrote on gender or sexual violence 
(Chappell 2014, 187). Contrastingly, in a 2012 
speech, shortly after her election as Prosecutor, 
Bensouda noted the importance of crimes of sexual 
and gender based violence and called the creation 
of the now released Policy Paper a ‘priority’ for 
her office (Bensouda 2014). The Policy Paper 
notes that the gender and sexual based crimes are 
‘amongst the gravest under the Statute’ and that 
their prosecution is a ‘key strategic goal’ for her 
office (Office of the Prosecutor 2014, 5). The 
Policy Paper also suggests that her office needs to 
enhance its expertise and skills in these 
prosecutions and gender sensitivity (Office of the 
Prosecutor 2014, 5). The document 
comprehensively and systematically outlines the 
particular prosecutorial focus for every Rome 
Statute article relevant to gender and sexual 

                                                           
18 Prosecutor Bensouda was Elected in December 2011 
and sworn in in June 2012: International Criminal Court, 
Mrs, Fatou Bensouda, ICC Prosecutor (2014) < 
http://www.icc-
cpi.int/en_menus/icc/structure%20of%20the%20court/o
ffice%20of%20the%20prosecutor/Pages/theprosecutor2
012.aspx> . 

violence (Office of the Prosecutor 2014, 5). This 
demonstrates a shift in transparency and approach 
compared to Moreno-Ocampo who did not have a 
policy on these crimes. The early cases were 
principally conducted under his supervision and 
are manifest failures for gender justice. However, 
under Bensouda, the rhetoric alone demonstrates a 
shift away from the rape schema’s damaging 
assumptions which appear to have marred 
prosecutions in Lubanga and Katanga. Her initial 
policy outlook appears to be moving towards a 
more gender conscious prosecutorial method 
which demonstrates that the iterability of the Rome 
Statute may be seeping into the Prosecutor’s 
practices leaving cause for hope for observers of 
international criminal law. 
Therefore, the progressive Rome Statute has failed 
to be implemented in an effective manner. This 
can be understood through the concepts of the rape 
schema, iterability, habitus and field, which 
together concern the entrenched and internalized 
nature of flawed gendered assumptions regarding 
sexual violence in international criminal law. This 
can assist in explaining why the Rome Statute in 
practice, is failing to deliver gender justice. The 
context surrounding these reforms remains 
embedded in a patriarchal habitus and field which 
entrenches a rape schema that views sexual 
violence as a crime of lesser importance. For any 
law reform to succeed, it must be more iterable 
than the rape schema. However, the ICC appears 
to be shifting away from this rape schema as it is 
an innovative jurisdiction with a new structure and 
greater judicial diversity. Recently, the Prosecutor 
has shown strong indications of a shift towards a 
gender responsive prosecutorial practice which 
gives sexual violence a new significance. 
Consequently, whilst the current situation in the 
ICC may not be amenable to positive outcomes for 
gender justice, reform is slowly occurring as the 
current Prosecutor shifts away from the 
problematic ideas of the gendered rape schema. 
 

I. Conclusion 
II. Sexual violence is a particularly abhorrent crime 

which remains a feature of armed conflict (Ban 
2014). Since the 1990s international criminal law 
has attempted to seek justice for these crimes 
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through international legal fora. The creation of 
the ICC in 2002 was seen as a watershed moment 
for international criminal law, particularly because 
of its progressive gender justice reforms (Joseph 
2008, 100-101). The governing Rome Statute 
defined gender for the first time (art 7) and 
established new heads of liability for sexual 
violence with progressive definitions (Elements of 
Crimes, arts 7(1)(g); 8(2)(b)(xxii); (8(2)(e)(vi)). It 
also shied away from language regarding 
particular genders and sexual actions. The Rome 
Statute further provides significant evidentiary and 
support mechanisms to the victims (arts 43; 68), 
and even qualified representation through legal 
proceedings and recourse to reparations (art 75). 
Overall, the Rome Statute is a strong development 
for gender justice leading to heightened hopes for 
a reduction of impunity for these crimes. 

III. However, twelve years after its inception, with 
only two defendants sentenced, the ICC is failing 
to implement the Rome Statute’s reforms. The 
Court has only heard two cases through to 
sentence, both included shocking evidence of 
sexual violence, yet the defendants were not 
charged, or acquitted, of those offences. These 
failings are the consequence of poor prosecutorial 
practice and judgement in laying the charges and 
evidence gathering and demonstrate an 
internalized rape schema operating in international 
criminal law. Accordingly, the law and practice are 
divergent at the ICC. In fact, the practice is 
subversive of the law’s aim to provide gender 
justice. 

IV. This disjuncture between the law and practice can 
be understood through the concepts of iterability, 
the habitus and field. These concepts from critical 
theory address the repeatability and stickiness of 
legal reform. A legal reform can fail to gain 
traction in practice when it is situated within a 
context which has very entrenched norms 
governing behavior like the rape schema. In 
international criminal law, this includes the view 
that sexual violence is a crime of lesser importance 
(Chappell 2014, 187-188). The habitus and field of 
international criminal law already appears to be 
malleable with a novel structure including victim’s 
representation, and diversity of judges (Chappell 
2010, 142). The current Prosecutor also appears to 

be shifting her focus towards crimes of gender 
justice through her actions and language 
(Bensouda 2014). Thus despite the current issues 
regarding coincidence between the law and 
practice, there is a shift towards convergence as 
the rape schema diminishes in importance. 
Therefore, there is cause for hope on the ICC’s 
future performance for gender justice. 
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In Poorly Made in China: An Insider’s Account of 
the Tactics behind China’s Production Game, Paul 
Midler takes his readers on a trip through South 
China where Chinese manufacturing is 
concentrated. During this journey, he reveals all 
sorts of things that can – and often do – go wrong 
when US companies shift production to China. For 
more than fifteen years, Midler lived and worked 
in Guangzhou, Guangdong Province, as an 
outsourcing consultant for small-to-mid-sized 
American companies on a range of products. He 
studied Chinese history and language as an 
undergraduate, and while working towards an 
MBA at Wharton, he picked up an additional 
degree in East Asian business. Instead of settling 
in investment banking, management consulting or 
private equity, Midler decided to move to South 
China at the center of a unique, and perhaps even 
historic, time and place. In his book, he provides 
an exposing and sometimes funny narrative of life 

and commerce in and around the Guangdong 
Province. A series of scandals about poisoned 
baby milk and dangerous toys raising questions 
about Chinese manufacturing standards 
worldwide, motivated Midler to write about his 
personal experiences in the field.  
The analysis of the books starts from the following 
puzzle: when you buy in San Francisco a two-
dollar pair of flip-flops “made in China”, how can 
there ever be any profit realized by the 
manufacturer on this product? After all, there are 
the components of the flip-flops, the transportation 
costs and profit for many other intermediaries and 
the retailer. Midler offers a unique view on this 
key question, describing the mysterious and subtle 
moves that have made China become the low-cost 
factory floor to the world. His analysis is 
multifaceted, but in order to unravel a country 
large and diverse like China, nothing less is 
sufficient. Moreover, in his book, Midler correctly 
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points at the crux of the matter stating that, “while 
American importers think checkers, Chinese 
manufacturers play chess.” 
Midler’s argument is framed around his 
experiences with health care product-giant Johnson 
Carter. The Chinese manufacturer is King 
Chemical, located outside Guangzhou, owned by 
key characters Sister and A-Min. Throughout the 
book, other examples of businesses are given, but 
they merely serve as appendages to strengthen the 
general line of reasoning. Although Midler’s 
experiences in for example heavy machinery, 
waste management and the diamond-sector are 
interesting and to a certain extent amusing to read 
about, their relevance to the overall argument is 
questionable.  
As suggested by the title, a central thought that 
runs through the whole book is the issue of 
“quality fading”. American importers initially 
came to China because of the country’s low cost of 
labor, its speed of production and convenience. 
Also, doing business in China requires no special 
business license or certification. However, Midler 
describes how after a short period of initial 
infatuation and satisfaction beyond expectation, 
relations with manufactures often quickly turn into 
a source of constant disappointment and 
frustration. Business deals usually start by 
attracting importers through terms too good to be 
true and by setting up a façade of professionalism. 
Soon though, after everything is set up, 
manufacturers start cutting corners at their 
convenience to save costs. Midler gives numerous 
examples of this “quality fade” and gives detailed 
descriptions of how manufacturers have switched 
ingredients, cheapened packaging and curtailed 
sanitary standards to save costs, without ever 
mentioning it. For example, at one point, King 
Chemical unilaterally decided to switch to cheaper, 
thinner plastic shampoo bottles, implying a loss in 
quality without informing any Johnson Carter 
representative. At the same time, these innovations 
are used as an excuse to raise prices, all to be 
absorbed by the importer. After all, once the entire 
production process is set up, switching costs are 
too prohibitive to change manufacturers. Contrary 
to the predictions of the theoretical model of 
continuous improvement, most of Midler’s work 

was coping with these China-induced 
transformations of profitless contracts to so-called 
lucrative relationships. As American companies 
see their profits decrease with every order, the 
exact opposite is the case on the manufacturer’s 
side of the bargain.  
One of the major things that struck me while 
making my way through this page turner is the 
extent to which American importers are kept in the 
dark about the details of manufacturing processes, 
and moreover how little Bernie – the intermediary 
for Johnson Carter – seemed to be interested in it. I 
found myself astonished at the lack of ethics and 
the self-serving behavior of both parties in the 
business relationship. As long as both parties can 
realize profit, any issues of moral responsibility 
seem to be of second order importance or even 
worse – in case of the manufacturers – of no 
importance whatsoever. Midler rightfully shows 
how the combination of fading quality and the lack 
of thorough control by the importers can turn 
dangerous. For example, at King Chemical, a lack 
of proper hygiene on the part of employees 
included a series of risks for product 
contamination. Because of the cost of laboratory 
testing and the lack of limit to the harmful 
substances that might have been introduced to a 
product, most importers just cross their fingers. At 
a certain point in the book, Midler becomes so 
paranoid because of his experiences at King 
Chemical that he stops using soap altogether. 
In a further effort to create a margin, the practice 
of counterfeiting and selling surplus products to 
unauthorized agents is widely embraced by 
manufacturers in and around Guangdong. Of 
course, Chinese counterfeiting in principle did not 
appear as a surprise to me. I must admit, however, 
being impressed by China’s clever factory 
arbitrage and exploitation of its central position in 
globalized trade. Midler explains how for Chinese 
manufacturers, the world is divided into two parts. 
Clients from the first part of the world with strong 
intellectual property protection and innovative 
products – such as the US, Canada and some 
Western European countries - receive favorable 
pricing. Secondary economies with no such patents 
and trademarks – such as countries in Latin 
America and the Middle East – are sold knock-offs 
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to substantially higher prices. For Chinese 
manufacturers that sell products to primary 
costumers for prices close to the cost of 
production, such contraband operations are an 
important profit center. In other words; what 
Chinese manufacturers lack in originality, they 
make up for in their ability to copy. This model 
helps explain why many products are cheaper in 
countries where people can afford more, and why 
people from less developed countries find bargains 
shopping in New York and Paris. Despite the 
impression of many importers, America takes in 
only one-fifth of all that China makes. American 
importers are not important for suppliers in terms 
of the profit they generate, but because of the 
opportunities for status, to fix customer contracts, 
to attract cash flows or capital and other 
investments they provide.  
Midler does not elaborate much on the reasons 
why manufacturers get away so well with these 
tactics. The only persuasive explanations given are 
the cost and effort implied when having to find 
another manufacturer and the impressive networks 
between manufacturers to discourage this 
possibility entirely. He compares the importer-
manufacturer relationship to a marriage. Once you 
are in it, it is generally a better idea to try to work 
things out than to break up. All in all, Midler’s 
insider’s account does not make production shifts 
to China all too appealing to me.  
Even though Midler is very critical towards China 
– and in my opinion, sometimes maybe a little too 
critical – there are certain parts of the book in 
which his approach appears more balanced. After 
many years spent in China, Midler’s physical and 
emotional ties to the US have clearly weakened. 
Nevertheless, in China as well, he feels treated like 
an outsider – like a foreign guest held at arm’s 
length. On several occasions, Midler is confronted 
with the narrow mindedness of US companies and 
with their refusal to accept that they have lost 
several privileges related to the occupation of the 
driver’s seat in business relations. His description 
of the business negotiation table can be interpreted 
twofold. Sometimes, Midler suggests a degree of 
pity and compassion with American companies 
whom are unjustly treated by their Chinese 
counterparts. Importers appear unarmed against 

the corner cutting and counterfeiting of 
manufacturers. In other passages, however, 
Midler’s writing evokes a feeling of admiration 
and praise for King Chemical and its consorts. In a 
globalized world with competition stronger than 
ever, should we be surprised that only the smartest 
will survive? In a world where economic profit has 
become the ultimate benchmark of success, can we 
blame the Chinese from trying to play along in 
order to build a better life? I certainly do not mean 
to defend their questionable profit-raising tactics 
and my health and safety concerns are higher than 
ever after reading this book. However, I think it is 
incorrect to point reproaching fingers into a 
singular direction. Clearly, the mentioned 
disclosure problems demand to be tackled by all 
parties involved. 
I have only one key disappointment with regards 
to Midler’s tale-telling. He makes some very 
strong points when putting the story together in 
one’s head in the end. Unfortunately, though, it 
took me quite some chapters and pages before 
understanding what exactly he was working 
towards. It is hard to find any clear structure in the 
book and the table of contents does not offer much 
clarification either. The confusion of the 
storytelling matches well with the chaos of the 
manufacturing scene in Guangdong. Nevertheless, 
it would be preferable to match the output to the 
public, rather than to the input. Is this not exactly 
what good business is all about: turning a series of 
disorganized components into a final product 
appealing to the consumer?  
Despite the many downsides along the road, 
Chinese manufacturing still is immensely popular 
in the US and the tie is not expected to be turning 
any time soon. Midler has written a fascinating and 
important book. Never again will I look at the 
“made in China” label with the same eyes. As 
mentioned, the most obvious solution to Midler’s 
discussed problems is more quality control and 
disclosure. Yet in a country where collusion is 
rampant, where whistleblowing is regarded with 
distaste and where free speech is far from a 
universal right, this is much easier in theory than 
in practice. Of course, moral concerns also need to 
be tackled on the importing side. Poorly Made in 
China has answered many of my questions, but has 
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raised just as many new ones. I recommend 
Midler’s work to anyone concerned with the future 
of the world economic system. His book is 
entertaining and easy to read, but yet eye-opening 
and worrying at the same time. It highlights how 
different cultures have diverging practices of doing 
business. Western retailers are no longer fully in 
charge of the game. It appears that – and I quote 
Midler’s words in this – “several things must 
change before there is any hope for a world in 
which China plays a larger, leading role.” 
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